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Court of Appeals of the District of Columbia. 


No. .3157. 


Tiie United States ok America ex Rel. Jennie Johnson et al., 

Appellants, 


vs. 


Franklin K. Lane, Secretary of the Interior 


Supreme Court of the District of Columbia. 


At Lmv. No. 58205. 


The United States op America ex Rel. Jennie Johnson, 
Murv F. Street, Formerly Mary Fanny Johnson; Jennie B. 
Wallace. Formerly Jennie Belle Johnson, and Jennie Johnson, 
as Next Friend of Walter Johnson and John B. Johnson Minors’ 
Petitioners, 


vs. 


V ranklin K. Lane, Secretary of the Interior, Respondent. 


United States of America. 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 



1—3157a 








9 


r. S. OF A. EX REL. JENNIE JOHNSON ET AL. VS. 


1 Petition for Mandamus. 

Filed Julv 23, 191”). 

In the Supreme Court of the District of Columbia. 

Law. No. 58265. 

The United States of America, ex Rcl. Jennie Johnson, 

Mary F. Street, Formerly Mary Fanny Johnson; Jennie R. 

Wallace. Formerly Jennie Relic Johnson, and Jennie Johnson, as 

Next Friend of Walter Johnson and John R. Johnson, Minors, 

Petitioners, 

vs. 

Franklin K. Lane. Secretary of the Interior, Respondent. 

Your petitioners respectfully represent: 

3. That they are citizens of the United States and blood Indian 
members of the Creek Tribe of Indians in the State of Oklahoma, 
and bring this action in their own right except as hereinafter set 
forth. 

*2. That the respondent, Franklin I\. Lane, is a citizen of the 
United States, temporarily residing in the District of Columbia, and 
is an ollieer of the Government of the United States and Secretary 
of the Interior in said Government bv mediate succession to the 
Secretary of the Interior, Ethan A. Hitchcock, hereinafter men¬ 
tioned. 

3. That to Ethan A. Hitchcock, as Secretary of the Interior, or 
such of his assistants as said Hitchcock might designate, was com¬ 
mitted by Congress under certain laws hereinafter referred to. the 
duty of final action on applications for citizenship in the Creek 

Nation of Indians, or approving the enrollment of those ap- 
*2 plicants whom he should deem entitled to be placed on the 
final rolls of members or citizens of the Creek Tribe or Nation 
of Indians and of allotting the lands and distributing the funds of 
the Creek Tribes or Nation of Indians to each and all persons who 
should be placed on the final rolls of members or citizens of said 
Creek Tribe or Nation of Indians. 

4. That by certain treaties and agreements l>etween the United 
States and the Creek Nation of Indians, the Creek Nation ceded to 
the United States the lands granted to it by treaties with the United 
States east of their present home in exchange for the lands whereon 
said Nation now resides. That by the treaty between the United 
States and the Creek Nation of February 14, 1833. proclaimed April 
12, 1834 (7 Stats. 417) the lands occupied by the Creek Nation, and 
in which lands your petitioners as citizens had equal undivided 
interests, were given or granted to the said Creek Nation by the 
United States in fee simple. That Article 3 of the said Creek treaty 
aforesaid provides as follows: 




o 
• # 


franklin k. lane, secretary of the interior. 

n V{H '}\r' T,1C United States will grant a patent in fee simple to 
tlie ( reek Nation of Indians for the land assigned said nation by this 
reaty or convention, whenever the same shall have been ratified 
, v t,lc 1 resi(J ent and the Senate of the United States and the right 
thus guaranteed by the United States shall he continued to said 
nU* of Indians so long as they shall exist as a nation, and continue 
to ^occupy the country hereby assigned them.” 

5. Tlmt raid Indians and their heirs entitled to share in the 
tiioal lands and funds under the treaties referred to have not be¬ 
come extinct and have not abandoned the said land or anv part 
thereof, hut on the contrary, the reversionary interest of the United 
‘ tales in said lands has been terminated and surrendered to said 
„ Indians by certain Acts of Congress, treaties and agreements 
having for their purpose the division in severaltv of the lands 
of the Creek Indian citizens of said Creek Tribe and their 
descendants. That your petitioners and those as heirs of whom they 
kring this action were long recognized as citizens of said Creek 
I ribc. and your petitioners aver that they and each of those herein 
named were recognized and adjudged by the Secretary of the In¬ 
terior to he members of said Creek Nation, and as such each entitled 
to have a vested right in a lawful allotment of land in the Creek 
Nation allotted to him or them and to receive an equal undivided 
distributive share in the funds of the Creek Nation. 

fi. That under the provisions of various acts of Congress, a Com¬ 
mission of the Five Civilized Tribes was created for the purpose 
among other things of making agreements with each of the Five 
( ivilized Tribes for the division in severalty among their citizens or 
members of the lands held bv them in common, of enrolling under 
the direction and approval of the Secretary of the Interior the mem- 
liers or citizens of every one of the Five Civilized Tribes, and of 
allotting in severalty in fee simple to the members of the Creek 
Nation the lands held by said Nation as hereinbefore set forth. 
That under the provisions of said acts of Congress, of agreements 
effected in accordance therewith and of treaties between the United 
States and said Indian tribes, rolls of members of each of the tribes 
were directed to he prepared by said Commission under the super¬ 
vision of the Secretary of the Interior from time to time, and it was 
provided that when the enrollment of any person as a member of 
any one of the hive Civilized Tribes should be approved by the 
Secretary of the Interior, his or her name should be placed 
4 on the final approved roll of said tribe and he or she thereby 
become and he entitled to an allotment, in the Creek Nation 
of 100 acres of land in said Nation, and to the other rights and 
privileges common to citizens of said Nation. 

That by the Act of June 10, 1800 (20 Stats. 321-20) it was pro¬ 
vided : 

I hat the rolls of citizenship of the several trilies as now existing 
are hereby confirmed.” 

And that either the Commission to the Five Civilized Tribes or 
the legally constituted Court or Committee on citizenship of the 
several tribes should determine, after hearing, the applications of 
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persons claiming right to be admitted and enrolled in the several 
Nations, and that either the Triho or any person aggrieved by any 
decision of the tribal authorities or the Commission to the Five Civ¬ 
ilized Tribes should have the right to appeal within a limited time 
from such decision to the I nited States District court, whose de¬ 
cisions should he final, and the rolls thus prepared, it was pro¬ 
vided,— 

“shall he and are hereby made rolls of citizenship of said Nation or 
Tribe.” 

and should he filed with the Commission of Indian Affairs— 

“to remain then* for use as the final judgment of the duly con¬ 
stituted authorities’. 

I hat by the Act of June 7, 1897 (30 Stats. 02-84) it was provided 
that the words “rolls of citizenship” as used in the Act of June 10, 
1890,— 

“>hall he construed to mean the last authenticated rolls of each 
triU* which have been approved by the council of the Nation and 
the descendants of those appearing on such rolls, and such additional 
names and their descendants as have been subsequently added 
thereto bv the council of such nation, the duly constituted 
•> courts thereof, or the Commission under the Act of June 
10 , 1801 ).“ 

It was provided that all other names appearing upon such rolls, 
and not confirmed by the Act of June 10, 1800, as herein construed, 
might within six months from tin* passage of the Act he stricken 
from the rolls— 

“where the party affected shall have 10 days’ previous notice 
that said Commission will investigate and determine the right of 
such party to remain upon such roll as a citizen of such Nation: 
Provided, however, that the person so stricken from the rolls should 
have a right of appeal to the United States District Court.” 

That by the Act of June ‘2:1, 1898 (30 Stat., 495-503) it was 
provided: 

“Said Commission is authorized and directed to make correct rolls 
of the citizens by blood of all the other tribes, eliminating from the 
tribal rolls such names as may have been placed thereon by fraud 
or without authority of law. enrolling such only as may have lawful 
right thereto, and their descendants born since such rolls were 
made. * * * 

“The rolls so made when approved by the Secretary of the In¬ 
terior shall be final and the persons whose names are found thereon 
with their descendants thereafter born to them, with such persons 
as may intermarry' according to the tribal laws, shall alone consti¬ 
tute the several Tribes which they represent.” 

That by the Act of May 13, 1900 (31 Stats., 221-236) it was pro¬ 
vided that the Commission— 
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‘Vlmll not receive, consider, or make any record of any applica¬ 
tion of any person for enrollment as a member of any tribe of the 
Indian Icrritory wbo lias not been recognized as a citizen thereof 
and duly and lawfully enrolled or admitted as such, and its refusal 
of such application shall be final when approved by the Secretary 
of the Interior.’’ 

That by the Act of March 3, 1901 (31 Stats. 1058-1077) it was 
provided: 

* 1 bat rolls made by the (’ommission to the Five Civilized Tribes 
when approved by the Secretary of the Interior shall l>e final, and 
the persons whose names are found thereon shall alone constitute 
the several tribes which they represent; and the Secretary of the 
Interior is authorized and directed to lix a time by agreement with 
said I ril es or either of them for closing said rolls, but upon 
b failure to agree thereto, then the Secretary of the Interior 
shall lix a time for closing said rolls, after which no name 
shall he added thereto. 

1 hat by the agreement between the l nited States amj the Creek 
Nation of Indians approved March 1, 1901, it was provided; 

“Sec. 28. No person, except as herein provided, shall be added to 
the rolls of citizenship of said tribe after the date of this agreement, 
and no person whomsoever shall be added to said rolls after the rati¬ 
fication of this agreement. 

“All citizens who were living on the first day of April, 1899, en¬ 
titled to be enrolled under section *21 of the Act of Congress approved 
June 28. 1898, * * * shall be placed upon the rolls to be made 

by said Commission under said act of Congress, or if any such citizen 
has died since that time, or may hereafter die, before receiving bis 
allotment of lands and distributive share of all the funds of the 
tribe, the lands and money to which he would be entitled, if living, 
shall descend to his heirs according to the laws of descent and dis¬ 
tribution of the Creek Nation, and he allotted and distributed to 
them accordingly. 

“The rolls so made by said Commission, when approved by the 
Secretary of the Interior, shall he the final rolls of citizenship of 
said tril>e, upon which the allotment of all lands and the distribu¬ 
tion of all moneys and other property of the tribe shall 1 k> made, and 
to no other persons.” 

7. That in all the legislation of Congress and agreements with the 
Creek tribe of Indians enacted pursuant to the policy of the United 
States to divide the Creek lands in severalty it was provided that the 
enrolment of persons on the Indian rolls of said tribes should be 
according to the very right and merit of the matter, and that, they 
should be enrolled as members of the Creek tril>e of Indians in the 
event that they were Creek Indians by blood and were resident in the 
Creek Nation prior to and at the time of the original legislation for 
the making of rolls of said Creek Indians by the United States 
7 and continued to reside among said Creek Indians. That 
provision was made for the recognition of the authenticated 
Creek Indian rolls made prior to any suggested division of lands or 
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funds mill no jurisdiction was conferred on the United States di<- 
iicl courts to consider the rijrlit to enrolment of persons on such 
lolls hut authority was conferred on the Secretary of the Interior 
to consider and enrol the names of all such persons if still livinu 

and Jh^lSidmiK '‘ C " ro1 !, “ 

Unit 11.0 nn.nics of your petitioners Jennie Johnson and Fannv 
. nhnxm appear on the authenticated Creek roll of 1890. That in 
. , Jennie Johnson, who is a one-eighth Creek Indian hy hlood 

and w ho removed to and continued to live in the Creek Nation \v i< 
admitted to c,t, Z enship in the Creek Nation hy the district court of 

' !, . „r "I" . ,,Pr I ,l:ue, 1 1 on ,hc ,lf <>"Miid roll of 181)0 

' •' ' ll "‘ ( ( ‘""" 'I- I hat the other |>ctitioiiors hereto are 

a ' i'"" sll, h l: >" OiMy entitled to the same rights as her- 

( j , na ', np "* O'o petitioner .Jennie Johnson beintr on an 

authe" icate.1 ( reek Indian roll there was no jurisdiction ormithor- 

r isoi- .. . *° ,,IC Fiv ® Civilized Tril.es under the \et 

I e (Wk kT ’ 1 " a, " PS ,,f IWIUMWIOB. on the mils of 

the ( leek Ration prepared hy the <mvernment of the Uniteel Stale- 

as a pichmmarv to allotment of lands to the Creek Indians That. 

M to "r Fiv ® Civilized Tribes underlook 

.it "V nr' " as , ’ lkon 1,1 ,llp aistrict court for the Indian Ter- 

That ill 0 pur ’ iV" v ,, r i f m !' v "'crein. 

t hat in 1 -*0.> the Secretary of the Interior decided that 

\here the name of tin Indian was Wne on anv nutlicn- 

• i ... ! l a pl * Ihihan roll neither the Commission to the Five Civil- 

d 11 ,f s nor the district court had anv auilioritv to denv such 

person or her children enrolment and that the action in den vine 

enrolment was void. That the petitioners thereu|>on made applici- 

tion tor enro ",c"t on the Creek Indian rolls under the Act of June 

- . h . s and the later acts hereinliefore referred to and after tc-ti- 

nion\ duly taken with notice and opportunitv to he heard eiven and 

•r 11 > , . a,1 . ,p ? cn " t,e<1 . including tl, c creek Nation, the. 

1,1 , „ talcs and claimants your petitioners were held entitled m 

.mrohnen. hy the Commission to the Five Civilized Tribe" Tied 
t Is n< ionI «as taken without any fraud, concealment or artifice on 
he part of any of the petitioners and after an investigation of the 
' ‘ontaininjr the name of your petitioner Jennie Johnson That 
;;id.u; the statu.es. rule* regulations. practice and custoin in Iiuh 

,I, 'V' S " > " "‘.a ,,ulv l ,r '"i"'ltrated and notice eiven to 
all parties in interest. That under said statutes rules rea l tion 

and practice an appeal lay from said decision of the Co'minission to 

a i' p t I'lh/ed I rd>os to the Commissioner of Indian Vflairs and 

Secret irv onho'i" , ‘""V Commissioner of Indian Affairs to'the 

euit.uv of th( Interior hy anv party aorcrieved 

"*!*'"*•"*, anti practice ,'rovi. Thwnl.tic^andano^' 

mu y to Ije heard at every static of procedure including therein the 
leht within a named time to file a motion for rehearing or review 
of the decision of the Secretary of the Interior in any enrolment 

9 ri'^i'to atP reek 1,11 l’ artles >" interest having the 

Jit to notice ami an o|»| N >rt unity to he heard. That the 

practice and custom in enrolment matters in the Five Civil- 
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ized Tribes was for the Commission to the Five Civilized Tribes 
where there was no contest of the right to enrolment of an applicant 
to place his or her name on a roll for approval and said roll then was 
transmitted and was stamped approved and signed bv the Secretary 
of the Interior or one of his Assistant Secretaries. Where a contest 
against the right to enrolment of the applicant was made no roll 
according to the uniform usage and practice was prepared by the 
Commission to the Five Civilized Tril>es, but a decision was promul¬ 
gated and said decision and the record in the case transmitted to the 
Commissioner of Indian Affairs and thence to the Secretarv of the 

Interior and the decision thereon of the Secretarv treated as final 

«/ 

and determinative of rights and the rolls thereafter prepared as a 

ministerial act bv the Commissioner to the Five Civilized Tribes if 

•/ 

the applicant was held entitled to enrolment and the roll stamped ap¬ 
proved and signed by the Secretary of the Interior as a matter of 
course and of right upon presentation of the same. That in no case 
whatsoever prior at least to the fifteenth day of February, 1007, was 
a person, adjudged after a contest, entitled to enrolment by the Sec¬ 
retary of the Interior, denied enrolment on an approved roll with¬ 
out notice and an opportunity to be heard. 

8. That no appeal was taken from the aforesaid decision of the 
Commission to the Five Civilized Tribes holding petitioners entitled 
to enrolment or of the Commissioner of Indian Affairs affirming 
said decision. That on the 19th day *>f February, 1007, the Sec- 
rctarv of the Interior formally held that petitioners and each of 
them were entitled to enrolment as Indian blood members 
of the Creek Nation and in order to expedite the ministerial 
work of preparing the rolls containing their names said de- 
of the Secretarv” of the Interior Ethan A. Hitchcock was 
communicated direct to the Commission to the Five Civilized Tribes, 
and it was directed forthwith to prepare rolls containing the names 
of your petitioners and each of them as Indian blood members of 
said Creek Nation. That no motion for rehearing or review of said 
decision was filed and no appeal from a similar favorable decision 
of the Commissioner of Indian Affairs ever was taken. That not¬ 
withstanding said decision and notwithstanding the statutes, rules, 
regulations, customs, and practice in such matters without any 
notice to ]>etitioncrs and without any opportunity to be heard the 
Secretary of the Interior on the 4th day of March, 1907, the day 
of the closing of said rolls by law, did in denial of the right of peti¬ 
tioners to due process rescind his decision of February 19, 1907, and 
did reverse the decision of the Commissioner of Indian Affairs ren¬ 
dered on the 25th day of September, 1900, holding petitioners en¬ 
titled to enrolment and did direct that the names of petitioners 
should not be enrolled on final Indian blood rolls of the Creek Na¬ 
tion. That on the 4th day of May, 1907, your petitioners at the 
first opportunity or knowledge they had of the action taken did 
apply to the Secretary of the Interior to set aside the aforesaid order 
of March 4, 1907, and place their names on the approved rolls, but 
the Secretary of the Interior refused so to do and held that after 
March 4, 1907, there was no jurisdiction in him to take any action 
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with respect to said rolls. Your petitioners state that the 
11 action taken by the Secretary of the Interior as aforesaid 

on the 4th day of March, 1907, was arbitrary, illegal, with¬ 
out notice to or opportunity to them or any of them to be heard 
and that said action was erroneous as matter of fact and of law! 
that as your petitioners are informed and therefore aver the said 
action of the Secretary of the Interior in rescinding the decision in 
lavor of i >et it loners was taken hastily and without due consideration 
and was taken because the cases of your petitioners and of each of 
them, as to their right to enrolment, were erroneously and hastily 
supposed to come within an opinion rendered on, to wit the 19tii 
day of February, 1907, by the Attorney General of the United 
► tatas in the case of one Lulu West, an applicant for citizenship in 
the Choctaw .Nation of Indians, laws with reference to which said 
nation of Indians were different in material respects from the stat¬ 
utes governing enrolments and allotments in the Creek Nation, 
lhat none ol your petitioners were parties to the cause wherein said 
opinion was rendered by the Attorney General in the ease of Lulu 
\\est or any other cause or matter pending before said Attorney 
General and had no notice, hearing nor opportunity to be heard 
hi the aforesaid case of Lulu West. That vour petitioners and each 
of them deny their right to enrolment was dependent on or con¬ 
trolled by the right to enrolment of said Lulu West and your peti¬ 
tioners further state that they are informed that it is conceded by 
the .Secretary^of the Interior that there was a misapplication on 
March 4. 190/, to the cases of your petitioners of the aforesaid Lulu 
West opinion. That in the case of said Lulu West the facts were 
that Lulu West never had been on any tribal roll and that it was 
held that not having been on any tribal roll there was a 
1“ fight, m LS90 of the Commissioner to the Five Civilized 
4 Inlies to reject her application for enrolment, and of the 
tlioctaw-( hiekasaw Citizenship Court to atlirm said action, and that 
their decision by the express terms of the statute was final and her 
case thereupon res judicata and not open to consideration upon a 
later application whereas in the cases of your petitioners their names 
were on an authenticated Indian tribal roll, there was no citizenship 
court in the Greek Nation as in the Choctaw-Chickashaw Nations, 
their rights were open to consideration in 190b, 190(5 and 1907 to 
consideration by the Secretary of the Interior and subordinate tribu¬ 
nals and your petitioners were by said Secretary and his subordinates 
duly found to l►e of ( reek Indian blood, to have resided in the Creek 
Nation as required by law in order to be entitled to enrolment to 
have been on the authenticated Creek Indian roll of 1S90 and to 
have been recognized as a member of the Creek tribe by the Creek- 
National ( buncil. Iliat none ol your petitioners were given any 
notice of the said opinion of the Attorney General of February 19 
1907, or that the cases of your petitioners were under consideration 
or review-, and no notice was given to them or hearing afforded them 
°r opportunity granted to them to show, as they lawfully could have 
done and now it is admitted can do that their cases were not simi¬ 
lar to that of said Lulu West and that their right to enrolment was 
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• • ^ m . i . ^ 1 led l)\ 1) (. I right to enrolment and that the 

opinion of the Attorney General aforesaid was not applicable to the 
cases of your petitioners. 

h. 1 hat in, to wit, the month of February, 1910, the Secretary of 
i„ the Interior admitted that your petitioners rightfully and 
1*> lawfully should have been enrolled prior to the 4th day of 

<)n ^ ie ^ rei '^ Indian rolls, and reported their 
cases to the ( hairman of the Senate Committee on Indian Affairs 
as cases <4* unusual merit, but deemed himself unable by reason of 
lus interpretation of the law with respect to the closing of the rolls 
to afford relief. That your petitionors*as matter of law and right by 
reason of the proceedings aforesaid had in law and in fact, ac¬ 
quired such status, privileges and rights, that they are entitled by 
order of the court to have their names placed on the Creek Indian 
rolls, and accorded the status of Creek Indians by blood, with all the 
rights and privileges thereunto appertaining, ’ respondent having 
heretofore refused to enrol them or recognize them as such. 

10. That your petitioner Jennie Johnson brings this suit*as heir 
at law of Clarence Johnson, who died on the 19th day of Febru¬ 
ary 1900, entitled to enrolment rights in the Creek Nation under 
the laws in such cases made and provided. 11 is rights to lands 
and funds in said Creek Nation under the statutes governing in 
such matters descended to the petitioner Jennie Johnson, and she 
brings this suit in her own right as heir at law of Clarence Johnson 
as to so much of this petition as relates to the said Clarence John¬ 
son. That the ]>etitioners, John H. and Walter Johnson, were born 

June 3, 1904 and— -, respectively, and under the statutes in 

such cases made and provided, are entitled to enrolment and allot¬ 
ment of lands and funds in the Creek Nation, and vour petitioner 
brings this suit as next friend of her infant sons, the aforesaid John 
1». Johnson and Walter Johnson. 

Wherefore, inasmuch as the Honorable Franklin K. Lane, 
Secietarv of the Interior, has refused to place the names of 
your petitioners on the approved rolls of members or citizens 
by blood of the Creek Nation, to recognize vour petitioners as en¬ 
titled to the status of members by blood of the Creek Nation in¬ 
vested with all the rights and privileges thereunto appertaining in¬ 
cluding the right to make lawful selections of allotments of the 
Creek Nation lawfully available for allotment, and to recognize 
.vour petitioners as entitled to share in the tribal funds of the Creek 
Nation of Indians and, as the law provides no other adequate remedy 
in the premises whereby your petitioners can he protected in their 
lawful rights, whereof they are now unjustly and arbitrarily and 
unlawfully deprived, your petitioners pray: 

L That a writ of mandamus mav he issued and directed to the 
Honorable Franklin K. Lane, Secretary of the Interior, command¬ 
ing him to place the names of your petitioners and each of them or 
cause the same to Ik? placed on the approved rolls of the members 
or citizens by blood of the Creek Nation, and to accord to vour 
petitioners the status and the rights belonging to blood members on 
the approved rolls of the Creek Nation of Indians. 

2—3157a 
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'1. For such other and further right or rights or relief as to the 
Court may seem proper and the nature of the ease of vour several 
petitioners may require. 

And as in dutv bound, vour petitioners will forever prav. 

JENNIE JOHNSON. 

Cl IAS. II. MERILLAT, 

FRANKLIN & CAREY, 

Att'ys for Petitioners. 

15 County of Hamilton, 

State of Texas, ss: 

Refore the suhseriher, a notary public in and for the Countv of 
Hamilton, State of Texas, on the 14th day of July. 1915, personally 
appeared Jennie Johnson, personally well known to me. who made 
oath on the Holy Evangels of Almighty (lod that she is one of the 
above named petitioners; that she has read the foregoing petition 
subscribed bv her and knows the contents thereof and that the facts 
as set forth in said petition are true to the best of her knowledge and 
l>elief. Witness mv hand and official seal this 14th dav of July A. 
D. 1915. 

f seal. ] II. E. CHESLEY, 

Notary Public in and for 

Hamilton County, Texas. 

Notary Public. Hamilton, Texas. My Commission expires 
June 30th. 1917. 


Return to the Rule to Show Cause. 

Filed September 17, 1915. 

******* 

Comes now Franklin K. Lane, Secretary of the Interior, and by 

wav of return to the rule to show cause whv writ of mandamus 
• • 

should not issue as prayed by relators in their ]>etition in the abovo- 
3iit it led cause, savs: 

That while not denying that relators may possess some quantum 
of Creek Indian blood, he denies that they are blood Indian 
10 members of the Creek tribe of Indians, as averred in Para¬ 
graph 1 of the petition, or that they are at all members of 
said tribe, and, on the contrary, says that, as in and by the petition 
aforesaid appears, the names of the relators were never placed upon 
an approved roll of citizens of the Creek tril>e or nation of Indians 
and were not upon any such roll approved by the Secretary of the 
Interior at or prior to March 4, 1907. That the facts are as 
follows: 

In 1898. application was made to the Commission to the Five 
Civilized Tribes for the enrollment of the relators under the act of 
June 10, 1898; that said application was denied by said Commis¬ 
sion and on appeal to the United States court for the northern dis- 
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triot of Indian Territory, the action of said Commission was af¬ 
firmed; that- on further appeal said decision of said United States 
court was affirmed by the Supreme Court of the United States (174 
l . S. 44.>) ; that thereafter and in the year 1900 application was 
ai;ain made to said Commission by said relators, and said applica¬ 
tion was denied May 11, 1901, the Department of the Interior af¬ 
firming said decision January *29, 1902; that thereafter, however, 
on motion made in behalf of the relators the case was reopened and 
a further hearing had; that thereafter, to wit, on September 25, 
1904. the Commissioner of the Five Civilized Tril>es rendered a de¬ 
cision in favor of relators and, upon February 19, 1907, the Sec¬ 
retary of the Interior, upon the recommendation of the Commis¬ 
sioner of Indian Affairs, affirmed this decision; that in pursuance 
thereof, said decision remaining unrevoked, respondent says that 
in duo and regular course a roll taaring the name- of the relators and 
such other Indians who appeared to possess the right of en- 
17 rollment as citizens of the Creek Tribe or Nation of Indians 


and entitled as such to a share in the distribution of the 
tribal lands and funds would have been prepared and presented to 
the Secretary of the Interior for his final consideration and action 
by way of approval or disapproval; that under the provision of law 
governing the right of citizenship, enrollment, and participation in 
the distribution of tribal funds and property, only those whose names 
were upon final rolls of citizenship duly approved by the Secretary 
of the Interior were entitled to allotments of land and share in the 


other property of the tribe. 

He further avers, however, that said decision of February 19, 
1907, never became final and was never promulgated; that no copy 
thereof was ever transmitted to the relators herein nor to any agent 
or representative of said relators or either of them and never passed 
beyond the control of the Secretary of the Interior; that said de¬ 
cision had been mailed to the Commissioner of the Five Civilized 


Tril >es at Musk ogee, Oklahoma, and in ordinary and regular course 
of procedure, if not recalled or vacated, would have l>een delivered 


to the relators or some of them or to their attorneys or representa¬ 
tives, but that before such delivery and before any official notifica¬ 
tion of the rendition of any such decision had been given to relators 
or any of them or to any agent, attorney, or representative, or either 
of them, and within four days after this Department had affirmed 
the decision of the Commissioner of the Five Civilized Tribes, 
favoring the enrollment of the relators as aforesaid, the Commis¬ 
sioner of the Five Civilized Tribes was instructed by telegram, on, 
to wit, February 23. 1907, to inspect the partial rolls of the 
IS Creek Nation and other nations of the Five Civilized Tribes, 


with a view of determining whether any names thereon should 
be stricken therefrom because of an opinion of the Attornev Gen¬ 
eral of the United States, rendered on February 19, 1907; that 
thereafter and on February 27, 1907, and for the reason that in his 
judgment the case of the relators was within the purview and effect 
of said decision of the Attorney General, the Commissioner of the 
Five Civilized Tribes recommended that his decision of September 
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-•*> 1 r)Or>. aforesaid, favorable to tlie claims of tlie relators lx> not 
concurred in by the Secretary of the Interior and that the decision 
ot May 11. 1001. aforesaid, rendered hv the Commission to the 
I'ive Civilized r l rihes denying; enrollment to the relators l>e allowed 
to stand; that thereafter and on March 1, 1007, the closing of the 
rolls of citizenship, hv operation of law on March 4. 1007, l>eing 
imminent, the said Commissioner auain hv telegram recommended 
that the application of tlie relators for enrollment he denied; where¬ 
upon. on March 4, 1007. the Secretary of the Interior rescinded the 
action of February 10, 1007. aforesaid, and in the exercise of his 
judgment and discretion, feeling and holding that the relators were 
not entitled to enrollment ns Creek citizens under and by reason of 
the opinion of the Attorney (lencral aforesaid, he reversed the Com¬ 
missioners decision of September 2*>, 1000, and affirmed that of 
the Commission of May 11. 1001, 

Answering the averment in paragraph 7. ns set forth on page 
i 1 j of (lie petition, he says that tin* decision of the Commission or 
Commissioner to the Five Civilized Tribes therein referred to in 
cases where the riL'ht of enrollment was contested, was merely 
10 tentative and advisory in its nature, designed to inform the 
Secretary of the Interior of the ultimate facts and the views 
of the Commission, or Commissioner as to right of enrollment of 
applicants in the case submitted, and to invoke authority from the 
Secret a rv to include the names of such applicants upon a roll later 
to be submitted for the Secretary's approval or disapproval; and ho 
denies that the decision of the Secretary in such a case, affirming 
the views of the Commission, or Commissioner, was final and de¬ 
terminative 1 ot the rights of tlie applicants, but that such decision 
morelv nHorded authority to said Commission or Commissioner to 
inscribe the names of such appi.cants upon a roll later to be sub¬ 
mitted to the Secretary for hi* approval or disapproval. And he 
avers that in the case of tlie relators it nowhere appears in the peti¬ 
tion herein filed, hv averment or hv inference, that the names of the 
relators wore ever pul mi aiiv roll prepared as aforesaid hv the Com¬ 
missioner. pursuant to the Secretary's action of Fehruarv If), 1007, 
but on the contrary, he states the fact to he that relators’ names 
were not enrolled on any such roll, and that, as heretofore averred, 
the Commissioner on February 27. 1007, himself recommended the 
rescission of the Secretary’s action that would have authorized him 
to place the names of the relators on such a roll. 

lie denies that relators were recognized and adjudged bv the 
Secretary of the Interior to he memlicrs of said Creek Nation and 
as such entitled to have anv land of said nation allotted to them or 
to receive anv equal distributive share of the funds of said nation. 

lie respectfully shows that relators were therefore never 
20 enrolled in the manner required by law as citizens of the 
Creek Nation: that their names were never on any roll ap¬ 
proved by the Secretary of the Interior at anv time and especially 
l*rior to the time, to wit. March 4. 1007. when the Secretary of the 
Interior had jurisdiction to approve or disapprove a roll containing 
the names of those who were thereby, upon his approval of said roll. 
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to 1 won to Creek citizens entitled to allotment of land and distribu¬ 
tion ot monies, and that by reason of the facts recited herein, as 
aforesaid, tbe relators never acquired tbe status of enrolled citizens 
or the riubt to become such, but on tbe contrary when their appli¬ 
cation for enrollment was before tbe Secretary of tbe Interior and 
befoie lie bad taken final action in respect thereto by duly approving 
a roll containing their names, tbe Secretary acting within tbe power 
conferred on him by law and in tbe exercise of bis discretion to 
approve or disapprove. U|>on final consideration rejected tbe claim 
of the relators, denied their application, rendered final decision 
against them, and failed to approve any roll containing their names 
a< citizens of said tribe: that tlie final action taken by tbe Secretary 
of tbe Interior was and remains adverse to the claims and preten¬ 
tions of relators and that said action was taken while the Secretary 
yet bad jurisdiction in tbe premises. 

He further shows that Congress by tbe second section of tbe act 
of April — f». 1 !)()(> (34 Stat.. 137), provided: 

That tbe rolls of tbe tribes affected hv this act shall be fully com¬ 
pleted on or before tbe fourth dav of March, nineteen hundred and 
seven, and tbe Secretary of tbe Interior shall have no jurisdiction 
to approve tbe enrollment of any person after said date. 

lie therefore respectfully represents that be is, and since March 
4. 11)07, has been, without jurisdiction to enroll the relators 
-1 as citizens of tbe Creek Nation or to recognize them as hav¬ 
ing the status of members by blood or otherwise of said Creek 
Nation invested with tbe rights and privileges belonging to citizens 
whose names are on tbe approved rolls of said nation or to accord 
them, as prayed in relators’ petition, tbe rights belonging to blood 
members on said approved rolls of said nation. 

Wherefore, having made full and complete return to tbe rule to 
show cause herein issued, be prays that said rule may be discharged 
and tbe petition herein filed may be dismissed with bis reasonable 
costs and that be may be permitted to go hence without day. 

FRANKLIN K. LANE, 

Secretary of the Interior. 

PRESTON C. WEST. 

Solicitin' for the Depart mint 
of the Interior. 

0. EDWARD WRTCHT, 

Assistant Attorney. 

District of Con m nr a, : 

Franklin I\. Lane, Secretary of tbe Inferior, being first duly 
sworn, says that be has read over tbe foregoing answer by him sub¬ 
scribed and knows tbe contents thereof; that tbe matters and things 
therein set forth be is informed are true and be l>elieves them to 
be true. 

FRANKLIN K. LANE, 

Secretary of the Interior. 
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SnWriltcxl and sworn to this 17" day of September, 1015 
l»eforc mo: 

l: ' 1 -1 v W. EKRTRADE ACKER, 

Anlarif l>ut,he m and for the District of Columbia. 


Amendment to Petition. 

Filed September 23, 1915. 

* ****** 

(’mne now the l-ctitioners and amend their petition tiled in the 
nhmo entitled cause by inserting in the seventh paragraph of their 
petition alter the words: “roll of 1800 hy act of the Creek Council” 
the following. Hint such tribal enrolment was free from fraud 
and was duly made according to Creek laws and custom* ” 

And hy mlding in paragraph eight, of the petition after the words: 

Was taken hastily and without due consideration and was taken” 
the following, "solely and only.” 

following' Ut 11,0 Cn< * " f I ,1,ra « ril I >l1 eight of the petition the 

"I hnt said action was not taken or based upon anv finding or 
conclusion that the names of jietitioners or anv of them had been 
placed on the tribal rolls by fraud or without iiuthoritv of law but 
s«ilel\ because of the denial of enrollment of vour petitioners hv 
the ton,mission to the Five Civilized Tribes or the District Court 
on appeal under the net of 18i»(>.” 

JENNIE JOHNSON ET AL., 

W. C. FRANKLIN, Petitioners. 

C. II. MERILLAT, 

A ttorneys. 


(Endorsed.) 


Leave to file granted. 


WALTER I. MrCOY, 

Justice. 


Stipulation Amending Return. 

Filed September 25, 1915. 

* ****** 

It Is hereby stipulated and agreed that by wav of answer to re- 

41"™ V 0 ' " I i,h leiive of eourt oil this 28rd dav of 

September, lJlo. the respondent’s return may lie, and the sanie is 
hereby, amended by the addition of the following matter- 

Answering the averment of paragraph 7 of the petition as 
amended that the name of Jennie Johnson was n need on\l?f 
leek roll of 1390 by act of the Creek Council, and that such tribal 
enrollment was tree from fraud and was duly made according t,! 
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the Creek laws and customs, the respondent says that he has no 
knowledge or information on which to predicate a belief that such 
enrollment was free from fraud and made in accordance with the 
laws and customs of the Creek Nation, hut states that as a fact, the 
names of Jennie Johnson, Clarence Johnson and Fannie Johnson 
were found upon the 1890 authenticated Creek roll and are not 
found on a later roll made in 1895; that in the vear 1895 said names 


were stricken from said rolls by the Committee of Eighteen of the 
Creek Nation. 

That answering the averments of paragraph 8 of the peti- 

i I* ^' ere relators aver that the action of 

the Secretary of the Interior in rescinding the decision in 
favor of petitioners was taken solely and only because the acts of 
said petitioners were supposed to come within the purview of the 
opinion of the Attorney General of the United States, rendered on 
l ehruary 19, 190/, respondent says that he has no information as 
to the reasons for the Secretary’s said action, other than the records 
of the I department disclose; that said records show that on February 
19, 190/, the f irst Assistant Secretary addressed a communication 
to the Commissioner to the Five Civilized Tribes at Muskogee in 
words and figures as follows: 


September 25, 1906, you resubmitted the record in the matter 
of the application of Jennie Johnson for the enrollment of herself 
and her four minor children, Clarence, Fanny, Jennie Belle, and 
M alter Johnson, as citizens of the Creek Nation, together with your 
decision holding that the applicants are entitled to enrollment. 

Reporting February 15, 1907 (Land 85000-00), the Indian Office 

recommends that your decision be approved. A copy of its letter is 
inclosed. 

Your decision is hereby affirmed. The papers in the case and a 
carbon copy hereof have been sent to the Indian Office. 

Respectfully, 

'TUCKS. RYAN, 

First Assistant Secretary. 

1 hat thereafter and on lehruary 28, 190/, the Secretarv ad¬ 
dressed a telegram to the Commissioner to the Five Civilized tribes 
in words and figures as follows: 


“To Bixbv, Commissioner, Muskogee, I. T. 

t You are directed to inspect the partial rolls of citizens of the 
Choctaw and Chickasaw Nation to determine what persons have 
been enrolled thereon contrary to the views expressed by the attor¬ 
ney general in opinion of February 19 copy sent you this day and 
whose names should be stricken therefrom' You will furnish the 
department a list of such names with roll numbers and give such in¬ 
formation that it may readily determine whether such names should 
l>e stricken from the rolls. This information should reach the de¬ 
partment l>cfore March first take like action relative to the 
2o rolls of Cherokee and Creek Nations. It was held in such 
opinion among other things that the decision- of the Commis¬ 
sion under act of 1896 not appealed from were final, and that the de- 
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visions of the Choctaw and Chickasaw citizenship court were final 
whether claimant s name was on tribal rolls or not. Decisions of 
tlie Department based upon opinions of the assistant general in 
favor of claimants in the cases of Loula West et ah, William C. 
I hompson et ah and Richard 11. Collman et ah are rescinded in 
letter to you of this day the decision of the department in the Ethel 
1 lerson case minor child of a Choctaw freedman is sustained in the 
opinion of the attorney general. 

E. A. HITCHCOCK, 

Secretary." 


I hat thereafter and on February I 
addressed a communication to the 
words and figures as follows: 


-7, 15)07, the said Commissioner 
Secretary of the Interior in 


Miskouee, Indian Territory, February 27, 1907. 

1 he Honorable, 1 he Secretary of the Interior. 

“Sir: The Department under date of April 11, 1900. rescinded its 
action of January 29. 1902, aflirming the decision of the Commis¬ 
sion to the l ive Civilized Tribes dated May 11, 1902, denying the 
application of Jennie Johnson for the enrollment of herself and her 
four minor children. Clarence, Fanny. Jennie Belle and Walter 
Johnson, as citizens of the Creek Nation, and instructed that said 
case be reopened m order that applicants might be heard upon the 
merits of the same in line with the opinion of the Assistant Attorney 
Heneral of January 31, 190.7, in the Creek citizenship ease of R F 
Barber. 

In accordance with Departmental instructions, said case was re¬ 
opened and further testimony was introduced in same. A new de¬ 
cision was prepared in said matter and signed bv the Commissioner 
September 2.>, 1900. granting the application for the enrollment of 
said applicant, which said decision, together with the record in the 
case, is now liefore the Department for consideration. The Depart¬ 
ment under date of February 23, 1907, telegraphed this office as 
follows: 

(Here follows the text of the telegram of February 23 aforesaid.) 

In view of the facts in the case as set out in said decision of the 
Commissioner and in view of the instructions of the Department as 
contained m said telegram, I would respectfully recommend that 
\tuJ x lS10n (>< tlie ^ommissioncy, under date ’of .September 25 
1 J0t>, be not concurred in and that the former decision of the Com¬ 
mission, under date of May 11. 1902, l»e allowed to stand. 

Respectfully, 

TAMS BIX BY, 

Com m issioncr. 

2,5 .pint thereafter and on March 1, 1907, said Commissioner 

addressed a telegram to the Secretary in words and figures 
as follows: & 



franklin k. lane, secretary of the interior. 17 

‘ Secretary of the Interior, Washington, I). C.: 

Referring to Departmental letter of February nineteen nineteen 
hundred and seven (I. T. I). 3650-1907), affirming dedsion of the 

vou "r.n, , ' er enrollment ease of Jennie^ohnin" el ul. 

\oui attention is invited to report of this ofliee of February twenty’ 

seventh relative to said ease in which recoininendation was made 
that applicant he denied in view of opinion of Attorney General of 
M.ruary nineteen, nineteen hundred and seven. * 1 

BTXBY, 

('<) mm issioner.'’ 

‘^reafter and on March 4, 1907, the Secretary of the In- 

C v bJ l ’I^r Y'O'niminiealKui ‘° S* 10 Co »"nissioner to the Five 

tiMlizul 1 1 d>os at Muskogee, in words and figures as follows: 

On March 2, 1907 (Land -2121.3), the Indian Office transmitted 
xour report, da ed February 27, 1967, with reference to the applica- 

chOdrin ' " "' S n n f<,r "T cn roll"ient of herself and four minor 
<hildren, Clarence, Fanny, .lenmc Belle and Walter .Johnson as 
citizens of the Creek Nation. ’ 

On lehruary 19, 1907, the Department affirmed vour decision 
datol September 2.», 190(5, favorable to these applicants 

lou now recommend that in view of the opinion of the Attorney- 
(jeneral. date, lehruary 19, 1907, in the eases of Loula West, and 

sn.Tth I 0 '" d f 1SI<> " V f • S ? ,,te "' l,< ‘ r 1!m,i > l*e not concurred in 

.m l that your former decision of May 11, 1902, be allowed to stand 

Fe ni a ,rv 0, l i'"lotr'* ' ->: ol,r .roooinmendatir*" departmental letter of 

stsrkWfi: asar.. *■*» - 

flJrw® v !) J! lK * an ^ s . have beon "l><>n the roll of citizens of 

tut Licek .Nation, their names are hereby cancelled from said roll 

and von are authorized to strike their names from the copy of the 

and Jh/nT [ r eS T n n T he \ ndian 0tfive wiH take like action, 
and the Department will also take such action 

jour decision of May 11, 1902, is hereby affirmed. 

A copy of Indian Office letter is enclosed herewith. Your letter 

ias been returned to the Indian Office, together with a copy thereof 

Respectfully, 

E. A. HITCHCOCK, 

Secretary. 

2/ That as to the matters averred in the last paragraph of 

petitioners amendment to their petition, the respondent says 
t‘ia* le has no information beyond that contained in (he official 
records, as above quoted and set forth. 

It is further stipulated and agreed that the relators’ demurrer to 
the return may stand, and the same is hereby taken as a demurrer 
to the return ns amended by this stipulation*. 

PRESTON C. WEST, 

C. EDWARD WRIGHT, 

Attorneys for Respondent. 
CHARLES It. MERILLAT, 

W. C. FRANKLIN, 

2 _ 3157 Attorneys for Relator. 
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Demurrer. 

Filed September 25, 1915. 

* ****** 

Petitioner says that the answer filed bv the respondent in the 
aln>ve entitled cause is had in substance. 

W. 0. FRANKLIN, 

CHARLES II. ME RILL AT, 

Attorneys for Petitioner, 

Note:— One matter to 1 >o argued on demurrer is that the answer 
shows a denial of due process of law to petitioner. 

28 Opinion. 

Filed February 20, 1910. 

******* 

This is a petition for a writ of mandamus to require Franklin 
K. Lane as Secretary of the Interior to place the names of the peti¬ 
tioners or cause the same to l>e placed on the approved rolls of the 
members <>r citizens by blood of the Creek Nation, and to accord to 
the petitioners the status and rights belonging to blood members 
oil the approved rolls of the Creek Nation of Indians. An amended 
petition was tiled and the Secretary has filed an answer and amended 
answer to which the petitioners demur. 

Jennie Johnson is the mother of the other relators who claim as 
her children. The five Civilized Tribes of Indians were independ¬ 
ent sovereignties prior to the Appropriation act of March 3, 1893, 
wherein provision was made for the Dawes Commission, which was 
to treat with them for the purpose of securing an allotment and di¬ 
vision of their tribal lands and other property. 

The Indian Appropriation Act of June 10, 1890, (29 Stat. 339) 
provided among other things that the Commission should determine 
the application of all persons who might apply for citizenship in 
any of said nations and determine within ninety days after appli¬ 
cation made the right of such applicants to be so admitted and en¬ 
rolled. This act further provided that the rolls of citizenship then 
existing should be confirmed but further provided that any person 
who claimed to be entitled to be added to said rolls as a citizen of 
either of the tribes and whose right had been denied or not 

29 acted upon, or any citizen who desired citizenship might 
apply within three months after the passage of the act to the 

legally constituted court or committee designated by the several 
trilxs for such citizenship and that such court or committee should 
then determine such application within thirty days from the date 
thereof. Enrollment by the Commission would lead to participa¬ 
tion in the distribution of the lands and moneys of the tribes. An 
appeal to the United States District Court was also provided. 
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1 lie relator, Jennie Johnson, who is one-eighth Creek Indian 

• blood, and Mary F. Street have resided in the Creek Nation since 
island were admitted to Creek citizenship by a District Court of 
the ( reek Nation, and when the per capita payment of 1890 was 
made to the Creek Nation they participated in that payment. 

The relators made application under the Act of 1890 to the Com¬ 
mission for enrollment as members bv blood of the Creek Nation, 
hut the Commission having heard their evidence denied their appli¬ 
cation. An appeal was had by the relators, first to the United States 
Court for Indian Territory, where the Commission was sustained in 
its action, and finally to the Supreme Court of the United States, 
where the I nited States District Court’s decision was affirmed. The 
opinion of the Supreme Court is in 174 U. S. at page 445. 

The Indian Appropriation Bill of June 7, 1897, (30 Stat. 62) 
enlarged the authority of the Commission, and also provided that 
so far as any names previously appearing on the rolls were con¬ 
cerned. unless they had been absolutely confirmed by antecedent 
legislation, they should he stricken from the rolls by the Commis¬ 
sion. 

The Act of June 28, 1898. (30 Stat. 495) known as the 
30 "Original Curtis Act,” provided for the completion of the 
tribal rolls; prescribed with considerable detail the duties 
and powers of the Commissions in making such rolls and provided 
with reference to the Creek Indians in part, as follows: 

"Said Commission is authorized and directed to make correct 
rolls of the citizens by blood of all the other tribes, eliminating from 
the tribal rolls such names as may have been placed thereon by 
fraud or without authority of law. enrolling such only as may have 
lawful right thereto, and their descendants born since such rolls 
were made, with such intermarried white persons as may be entitled 
to Choctaw and Chickasaw citizenship under the treaties and the 
laws of said tribes.” * * * 

“The rolls so made, when approved by the Secretary of the In¬ 
terior. shall be final, and the persons whose names are found thereon, 
with their descendants thereafter l>orn to them, with such persons 
as may intermarry according to tribal laws, shall alone constitute 
the several tribes which they represent.” 

In 1900, the problem of the final settlement of the affairs of the 
tribes not being disposed of, the relators applied to the Dawes Com¬ 
mission for enrollment under the Act of 1898, which application was 
again denied May 11, 1901. and the action of the Commission was 
affirmed by the Secretary of the Interior, January 29. 1902. 

The Act of Congress of March 1, 1901, (ratified by the Creek 
Nation, May 25. 1901) provided that all citizens living on the first 
day of April, 1899, entitled to l>e enrolled under the Act of June 
28, 1898. should he placed on the rolls to be made bv said Commis¬ 
sion. The rolls, so made, when approved by the Secretary of the 
Interior, were to be the final rolls of citizenship of the tribe, upon 
which the allotment of all lands and distribution of all moneys and 
other property of the tribe were to be made. 

The Dawes Commission was later abolished, having practically 
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completed its work, and all its powers became vested in the 
Secretary of the Interior. 

I he work of enrollment and allotment bavin" neared com¬ 
pletion, an Act of Congress approved April 20, 190(5, (34 Stat. 
bb ) provided that after the approval of the Act no person should 
he enrolled as a citizen or freedman except as therein provided, and 
provided for certain additions to the rolls. This Act also con¬ 
tained the following provision: 

Provided that the rolls of the tribes affected by this Act shall be 
fully completed on or before the fourth day of March, nineteen hun¬ 
dred and seven, and the Secretary of the Interior, shall have no jur¬ 
isdiction to approve enrollment of any person after said date.” 

(hi September 2>>. 190b, relators procured from the Commis¬ 
sioner to the five Civilized Tribes permission to reo|>en the case. 
A decision favorable to relators was then rendered bv the Commis¬ 
sion, and it< decision was, on recommendation bv the Commissioner 
of Indian A flairs, approved by the Secretary of the Interior, Febru¬ 
ary 19, 190<. Notice of this approval was sent to the Commission, 
but was never communicated to the relators. 

After the Secretary s affirmance of the Commission’s decision had 
been sent to the Commission, the Secretary, on consideration of an 
opinion of Attorney (lencral Bonaparte, the relators sav, reached the 
conclusion that the decision of the Commission should not have been 
affirmed and so notified the Commission, which thereupon recom¬ 
mended that its favorable action be rescinded and the former de¬ 
cision adhered to. The Secretary of the Interior therefore recalled 
the action ho had previously taken and reaffirmed the former ad¬ 
verse decision and the names of the relators were not put by the Com¬ 
mission to the Five Civilized Tribes on anv of the rolls made by the 
Commission and did not appear upon any of the rolls made 
32 or approved by the Secretary of the Interior. 

It appears that on February 19, 1907, Attorney General 
Bonaparte gave the opinion above referred to in Choctaw-Chickasaw 
cases, and it is contended by counsel for the relators, that this 
opinion had no bearing on the claims of Creek Indians as it con¬ 
strued only the Choctaw-Chickasaw agreement of 1902, creating 
t he C hoetaw-f hickasaw Citizenship Commission, which presented 
a difleront situation from that existing in Creek eases, and that the 
solo and only reason for the action of the Secrctarv of the In¬ 
terior was the opinion of the Attorney General. 

The petition contains the following allegation: 

the practice and custom in enrolment matters in the Five 
( ivilized Tribes was for the Commission to the Five Civilized Tribes 
where there was no contest of the right to enrolment of an applicant 
to place his or her name on a roll for approval and said roll then was 
transmitted and was stamped, approved and signed bv the Secretary 
ot the Interior or one of his Assistant Secretaries. Where a contest 
against the right to enrolment of the applicant was mad<* no roll 
according to the uniform usage and practice was prepared by the 
Commission to the five Civilized Tribes, but a decision was pro¬ 
mulgated and said decision and the record in the case transmitted 
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to the ( ommissioner of Indian Affairs and thence to the Secretary of 
the Interior and the decision thereon of the Secretary treated as 
Imal and determinative of rights and the rolls thereafter prepared 
as a ministerial act hy the Commissioner to the Five Civilized Tribes 
il the applicant was held entitled to enrolment and the roll stamped 
approved and signed by the Secretary of the Interior as a matter of 
course and of right upon presentation of the same. That in no case 
whatsoever prior at least to the fifteenth day of February, 1907, 
was a person, adjudged after a contest entitled to enrolment by the 
Secretary ol the Interior, denied enrolment on an approved roll 
without notice and an opportunity to he heard.” 

The answer of the Secretary of the Interior sets forth the fact 
that the names of the relators were never placed upon an approved 
roll of citizens of the Creek Nation and were not upon any 
♦*•> such roll approved by the Secretary at or prior to March 4, 
n>07. After reciting the various attempts of the relators to 
secure enrollment, the answer sets out that on February 19, 1907, 
the favorable recommendation of the Commissioner to the Indian 
tribes, concurred in by the Commissioner of Indian Affairs, was 
affirmed, and continues: 

“That in pursuance thereof, said decision remaining unrevoked, 
respondent says that in due and regular course a roll l>earing the 
name of the relators and such other Indians who appeared to possess 
the right of enrollment a- citizens of the Creek Tribe or Nation of 
Indians and entitled as such to a share in the distribution of the 
tribal lands and funds would have been prepared and presented to 
the Secretary of the Interior for his final consideration and action 
l>v way of approval or disapproval; * * *” 

“He further avers, however, that said decision of February 19, 
1907, never became final and was never promulgated; * * *” 

and that 

: *On March 4. 1907, the Secretary of the Interior rescinded the 
action of February 19, 1907, aforesaid, and in the exercise of his 
judgment and discretion, feeling and holding that the relators were 
not entitled to enrollment as Creek citizens under and bv reason of 
the opinion of the Attorney General aforesaid, he reversed the Com¬ 
missioners decision of September 25, 1900, and affirmed that of 
the Commission of May 11, 1901.” 

The answer further alleges: 

* that the decision of the Commission or Commissioner 
to the Five Civilized Tribes therein referred to in cases where the 
right or enrollment was contested, was merely tentative and advisory 
in its nature, designed to inform the Secretary of the Interior of the 
ultimate facts and the views of the Commission, or Commissioner, 
as to the right of enrollment of applicants in the case submitted, and 
to invoke authority from the Secretary to include the names of such 
applicants upon a roll later to he submitted for the Secretary’s ap¬ 
proval or disapproval; and he denies that the decision of the Sec¬ 
retary in such a case, affirming the views of the Commission, or 
Commissioner, was final and determinative of the right of the ap- 
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plicants. ImiI that such decision merely afforded authority to said 
Commission or Commissioner to inscribe the names of such appli¬ 
cants upon a roll later to he submitted to the Secretary for 
I his approval or disapproval and he denies that “* * * 

the decision of the Secretary in such aeasc. atlinniiijr the 
views of the Commission, or Commissioner, was final and deter¬ 
minative of the rights of the applicants, hut that such decision merely 
aftorded authority to said Commission or Commissioner to inscribe 
the name of such applicants uj»on a roll later to he submitted to the 
Secretary for his approval or disapproval. 

The answer states further that it does not appear in the pel it ion 
that the names of the relators were ever put on any roll prepared 
as aforesaid by the Commissioner, pursuant to the Secretary's action 
of February ID. 11)07, hut, on the contrary, that relators’ names were 
not enrolled on any such roll: that the then Secretary failed to ap¬ 
prove any roll containing their names as citizens of said tribe, and 
that the final action taken by the Secretary was and remains ad¬ 
verse to the claims of the relators: and that the Secretary of the* 
Interior has been since March 4. 11)07, without jurisdiction to enroll 
the relators a- citizens, hv reason of the provision of the act of April 
'JO. 1000. (04 Stat. 107) quoted above. 

In the petition and answer various acts of Congress are quoted and 
other facts alleged but the foregoing summary is sufficient to indi¬ 
cate the issues raised l>v the pleadings. 

The principal contentions of the petitioners are that they were en¬ 
titled to enrollment and that it was a plain mistake of law on the 
part of the Secretary to deny them this right, which mistake was 
due solely to a misconstruction of the opinion of Attorney (leneral 
Konaparte above referred to: that the Secretarv’s decision of Fehm- 
ary ID, 1DI>7, “exhausted judgment and discretion and as to judg¬ 
ment or discretion is not open to review:” that what remained to he 


I 

done thereafter was merely “ministerial 


even less, 


purely clerical:" and that the Secretary having decided that 
T"> the petitioners were entitled to enrollment and enrollment 
having been ordered he thereby awarded a right or privilege, 
the withdrawal of which without notice and an opportunity to be 
heard denied the petitioners (hie process of law. 

The Secretary of the Interior contends on the other hand that 
the petitioners were not entitled to enrollment: that the question 
of their right wa< one involving the exercise of judgment and dis¬ 
cretion and not subject to review, and that by the Act of 1900 all 
jurisdiction conferred on the Secretarv of the Interior ceased on 
March 4. 1007. up to which time the relators had not l>een on an 
approved roll of Creek Indians. 

It is admitted in the memorandum of authorities submitted on be¬ 
half of the ]>etitioners that the construction of the several acts of 
Congress referred to in the petition and answers called for the 
exercise of discretion and judgment on the part of the Dawes Com¬ 
mission and of the Secretarv of the Interior, and that whether thev 
decided rightly or wronglv in the first instance was a question not: 
open to review except in the very plainest case of mistake of law or 
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fraud. They cite Roberts, Treasurer, vs. The United States, 17G 
l . S. ‘2*21, as an instance in which the Court controlled by a man¬ 
damus the action of the Secretary of the Treasury where the right 
of the relator was clear. In that case Congress directed the Treas¬ 
urer of the I nited States to pay certain amounts to persons formerly 
holding certifitates issued hv a Imard of audit of the District of Co¬ 
lumbia which had been redeemed by the Secretary. The petitioner 
had obtained a judgment in the Court of Claims for the amount 
due on his certificates and the Secretary having paid this 
• ><> judgment contended that he had not redeemed the certifi¬ 
cates, there being nothing in his office to show anything 
beyond such payment, but the Court held that the payment was a 
redemption of the certificates and so deciding held further that 
there remained nothing to be performed by the Treasurer but a min¬ 
isterial duty. Referring to United States vs. Black, 1*28 U S. 40, 
which involved a claim to a pension, the Court says: 

“The writ was refused in the Black case, because, as the Court 
held, the decision which was demanded from the Commissioner of 
Pensions required of him, in the performance of his regular duties 
as commissioner, the examination of several acts of Congress, their 
construction and the effect which the latter acts had upon the 
former, all of which required the exercise of judgment to such an 
extent as to take his decision out of the categorv of a mere minis- 
ferial act. A decision upon such facts, the court said, would not he 
controlled by mandamus. The circumstances under which a party 
has the right to the writ are examined in the course of the opinion, 
which was delivered by Mr. Justice Bradley, and many cases upon 
the subject are therein cited, and the result of the examination was 
as just stated. 


“In this case the facts are quite different. There is but one act 
of Congress to be examined, and it is specially directed to the Treas¬ 
urer. We think its construction is quite plain and unmistakable. 
It directs the Treasurer to pay the interest on the certificates which 
had been redeemed by him, and the onlv question for him to 
determine was whether these certificates had been redeemed within 
that meaning of that act. That they were, we have already at¬ 
tempted to show, and the duty of the Treasurer seems to us to be at 
once plain, imperative, and entirely ministerial, and he should have 
paid the interest as directed in the statute. 

‘‘This case comes within the exception stated in the Black case, 
that where a special statute imposes a mere ministerial duty upon an 
executive officer, which he neglects or refuses to perform, then man¬ 
damus lies to compel its performance; but the court will not inter¬ 
fere with the executive officers of the Government in the exercise 
of their ordinary official duties, even when those duties require an 
interpretation of the law, the court having no appellate power for 
that purpose. On this last ground the court denied the 
writ.” 

37 In the United States vs. Black, 1*28 U. S. 40, the court said 

at page 43: 

“The relator, by his counsel, strenuously contends that the conces- 
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pion made bv the Commissioner with regard to the disability* of the 
relator shows that it was his clear duty to have granted a certificate 
for the larger pension of $7*2 per month. The following passage in 
the petition for mandamus shows the position taken by the relator: 

‘And your relator further says, that the respondent has thus ex¬ 
pressly found the facts in your relator's case to be: (1) that while 
your relator was in the military service * * * he sustained 

such wounds and injuries as resulted in the loss of his right hand 
and right foot, and at the same time sustaining injury to the head; 
(2) that your relator was thereby rendered “totally and perma¬ 
nently helpless, requiring from thence till now the regular aid and 
attendance of another person;” and (3) that your relator applied 
to the Commissioner of Pensions on June 2(>, 1880, for pension on 
account thereof. And vour relator says that upon this finding of the 
facts whether la* is entitled to a re rating and an increase of pension 
from date of discharge, so as to give unto him a pension commensu¬ 
rate with his disabilities so found to exist bv the respondent, is a 
question of law. and that it does not lie in the discretionary power 
of the respondent, as Commissioner of Pensions, to deny or in any¬ 
wise abridge his rights with respect thereto.’ 

“This extract shows the theory of the petitioner and the doctrine 
which he invokes in sup]>ort of his application. \\ e have been more 
full in stating the facts of the case in order that the legal grounds 
on which that application is based may clearly appear.” 

Obviously the Court stated the admitted facts for the purpose of 
showing that apparently the relator there brought himself within 
the benefit of the statute. Applying the law to the case, the Court 
said at page 48: 

“The principle of law deducible from the<e two cases is not diffi¬ 
cult to announce. The court will not interfere by mandamus with 
the executive officers of the government in the exercise of their 
ordinary official duties, even where those duties require an inter¬ 
pretation of the law. the court having no appellate power for that 
pur] msc: fait when they refuse to act in a case at all, or when, by 
special statute, or otherwise, a mere ministerial duty is imposed 
upon them, that is. a service which they are bound to perform with¬ 
out further question, then, if they refuse, a mandamus may he is¬ 
sued to compel them. 


38 “Judged by this rule the present case presents no diffi¬ 

culty. The Commissioner of Pensions did not refuse to act 
or decide. ITe did act and decide. lie adopted an interpretation 
of the law adverse to the relator, and his decision was confirmed by 
the Secretary of the Interior, as evidenced by his signature of the 
certificate. Whether if the law were properly before us for consid¬ 
eration. we should be of the same opinion, or of a different opinion, 
is of no consequence in the decision of this case. We have no ap¬ 
pellate power over the Commissioner and no right to review his de¬ 
cision. That decision and his action taken thereon were made and 
done in the exercise of his official functions. They were by no 

means merelv ministerial acts." 

* 

One of the cases cited in United States vs. Black and followed 
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there was Decatur vs. Paulding, 14 Peters, 497, the facts in which 
were that Congress had passed a general pension law under the 
terms of which Mrs. Decatur, widow of Commodore Decatur, was 
entitled to a pension, and also a resolution granting her a special 
pension. Mrs. Decatur applied for and received her pension under 
the general act with the reservation of her rights under the special 
resolution, and then claimed besides the pension granted by the 
latter. The Secretarv of the Navv decided that she could not have 
both and she sought to compel him by mandamus to comply with 
the special resolution. The Court quotes from the opinion in the 
Decatur case as follows: 

“The duty required by the resolution was to be performed by him 
(the Secretary of the Navy) as the head of one of the executive de¬ 
partments of the government, in the ordinary discharge of his of¬ 
ficial duties. In general, such duties, whether imposed bv act of 
Congress or by resolution, are not mere ministerial duties. The 
head of an executive department of the government, in the admin¬ 
istration of the various and important concerns of his office, is con¬ 
tinually required to exercise judgment and discretion. He must 
exercise his judgment in expounding the laws and resolutions of 
Congress, under which he is from time to time required to act. If 
he doubts, he has a right to call on the Attorney General to assist 
him with his counsel; and it would be difficult to imagine why a 
legal adviser was provided by law for the heads of the departments, 
as well as for the President, unless their duties were regarded as ex¬ 
ecutive, in which judgment and discretion were to be exer- 
39 cised.” 

In Kimberlin vs. The Commission to the Five Civilized 
Tril>es, 104 Fed. Rep. 653 at 062, the Court says: 

“Conceding, however, but not deciding, that the application of 
the plaintiff in error was in time to entitle her to a hearing and de¬ 
cision, that the facts which she alleged were admitted, and that it 
was the duty of the commission to hear and decide the question of 
her right to citizenship according to the law and the very right of 
the matter, the power and duty of the courts below and of this court 
are no less certain. It is conceded that the commissioners are ex¬ 
ecutive officers. It is not their sole or chief function to hear and 
determine controversies between contending parties. Nevertheless, 
in the determination of the citizenship of the parties who apply to 
them for membership in the Five Nations, they are vested with ju¬ 
dicial powers by the acts of congress. 


* * * This grant of power is plenary. It vests the authority 
and inq>oses the duty upon this commission to hear and to decide 
every question of law and of fact which is material to the right of 
the applicant 1o enrollment as the citizen of a nation. Take the 
case at bar. The facts are conceded. But do these facts entitle the 
applicant to be enrolled as a citizen of the Chickasaw Nation? 

* * * The consideration and decision of these questions were 

indispensable to the determination of the plaintiff in error’s right to 
the citizenship she sought, and the acts of congress intrusted their 

4—3157a 
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consideration and decision to the judgment and discretion of tho 
commission, and not to those of the courts. Under these acts of 
congress the commission to the Five Civilized Tribes is a special 
tribunal, vested with judicial power to hear and determine the claims 
of all applicants to citizenship in the Five Tribes, and its enrollment 
or refusal to enroll the applicant in each particular case constitutes 
its judgment in that cause. In the case before us this tribunal was 
heard and determined the claim of the plaintiff. Whether its de¬ 
cision was right or wrong is immaterial in this court, and that ques¬ 
tion will not he considered. Congress saw tit to intrust to the ju¬ 
dicial discretion of the commission the determination of the appli¬ 
cation of the plaintiff in error, and of every question of law and of 
fact which that decision involved. Under the settled rules to which 
attention was called in the opening of this opinion, no court has 
jurisdiction by the use of the writ of mandamus to substitute its 
own opinion for that of the tribunal to which the law intrusted tho 
decision of these questions, to control the judicial discretion of that 
tribunal, to correct its errors, or to reverse its decision/’ 

These cases are convincing to the effect that if the decision of tho 
Secretary had been adverse to these petitioners in the first 
40 instance there would have been no power in this court to 
review that decision, and if it could not review the decision 
obviously it could not consider whether it was made on a mistaken 
view of the scope of the opinion of the Attorney General. 

If this l>e so the Court cannot now consider the fact assuming it 
to he a fact that the Secretary changed his mind as to the petitioners' 
rights on a mistaken view of that opinion. 

It would be difficult if not impossible to lav down a general rule 
applicable to all cases fixing a point of time when what remains to 
be done in the course of executive or administrative action liecomes 
purely ministerial: that is to sav. when the time for delilieration 
has passed. The following quotations from Marl>ury vs. Madison, 
1 Cranch. 137, 157, 162, are illustrative. 

‘ The last act to be done bv the President, is the signature of the 
commission, lie has then acted on the advice and consent of the 
senate to his own nomination. The time for deliberation has then 
passed. lie has decided. 11 is judgment, on the advice and con¬ 
sent of the senate concurring with his nomination, has been made, 
and the otlicer is appointed. This appointment is evidenced by an 
open, unequivocal act; and being the last act required from the per¬ 
son making it, necessarily excludes the idea of its being, so far as 
respects the appointment, an inchoate and incomplete transaction.” 

******* 

‘‘Where an officer is removable at the will of the executive, tho 
circumstance which completes his appointment is of no concern; 
l>eeause the act is at any time revocable; and the commission may 
be arrested, if still in the office. But when the officer is not re¬ 
movable at the will of the executive, the appointment is not revoca¬ 
ble, and cannot be annulled. It has conferred legal rights which 
cannot be resumed." 
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See also United States vs. Schurz, 102 U. S. 378, 402, where the 
Court savs: 

41 “From the very nature of the functions performed by these 

officers, and from the fact that a transfer of the title from 
the United States to another owner follows their favorable action, it 


must result that at some stage or other of the proceedings their 
authority in the matter ceases. 

“It is equally clear that this period is, at the latest, precisely when 
the last act in the scries essential to the transfer of title has been per¬ 
formed. Whenever this takes place, the land has ceased to be the 
land of the government; or. to speak in technical language, the 
legal title has passed from the government, and the power of these 


ofliccrs to deal with it has also passed away. The fact that the evi¬ 
dence of this transfer of title remains in the possession of the land- 


oHicers cannot restore the title to the United States or defeat that of 


the grantee, any more than the burning up of a man’s title-deeds 
destroys his title.’’ 

V 


The case was one of a claim to public lands and a patent had l>een 
actually signed and sealed and recorded in the land records and for¬ 
warded to the commissioner of the local land office with instruc¬ 
tions to deliver it to the relator but delivery was refused because in¬ 
structions had been given by the Interior Department to return the 
patent. 

In Lutterworth vs. Hoe. 112 U. S. 50, 08, the Court says: 

“Some question is made as to the remedy. We think, however, 
that mandamus will lie, and that it was properly directed to the 
Commissioner of Pa'ents. lie had fully exercised his judgment and 
discretion when he decided that the relators were entitled to a pat¬ 
ent. The duty to prepare it, to lay it before the Secretary for his 
signature, and to countersign it, were all that remained, and they 
were all purely ministerial. These duties ho had failed and refused 
to perform merely out of deference to the claim of the Secretary to 
reverse and set aside the decision on the merits in favor of the re¬ 
lators. This we have not held to be a valid excuse.” 

The case at bar is not within the authority of any of these cases, 
as is apparent from the statutes relied upon here, which provide in 
terms that only those whose names are on rolls approved by the 
Secretarv of the Interior are entitled to allotments and from the 


decision in Lowe vs. Fisher, 233 IT. S. 95, that it was the con- 


42 gressional policy of the allotment of lands to Indians to re¬ 
tain in the Secretary of the Interior the power of revision and 
correction until the final moment when jurisdiction was expresslv 


taken away from him as provided in section 2 of the Act of April 
20, 1900 (34 Stat. 137, chap. 1876) ; namely, the 4th day of March, 
1907. The facts in Lowe vs. Fisher were that rolls were made up 


and certificates of allotment actually issued to the enrolled Indians, 
but their names were stricken from the rolls after notice of the in¬ 


tended action and an opportunity to be heard. The Court says at 
page 107: 

“In all the legislation providing for the making of the rolls care 
is observed to prevent or correct mistakes and to defeat attempts at 
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fraud. Me have soon what power the Dawes Commission was given 
lo investigate the rights of persons whose names were on the rolls, 
and. as to freed men. strict eomplianee with the decree of the Court 
of Claims was enjoined. By the act of March 3, 1005, 33 8tat. 
104.S, 1000 c. 1470, the work of completing the unfinished busi¬ 
ness of the Commission was devolved upon the Secretary of the In¬ 
terior and all of the powers theretofore granted to the Commission 
were, conferred upon the Secretary. It was subsequent to this act 
that action was taken as to relators and their names stricken from 
the rolls. This revisory and corrective power of the Secretary over 
the allotment of land is similar to that exercised hv the Land De¬ 
partment respecting the entries upon public lands, which this court 
ha> stated to l>e correct and annul entries of land which were made 
upon false testimony and without authority of law.” 

The remaining contention of the petitioners is based on their 
allegation that the applicable statutes, rules, regulations and prac¬ 
tice provided for notice and an op|H>rtunitv to l>e heard at every 
stage of procedure, including therein the right within a certain time 
to tile a motion for a rehearing or review of the decision oi* the 
Secretary °f I he Interior. This allegation does not seem to he 
specifically denied in the answer, hut it is claimed that the favor¬ 
able decision of the Secretary, not communicated to the peti- 
4'> turners and not resulting in the placing of their names on 
an\ roll tentative or otherwise, did not establish rights which 
could not he taken from them without notice and an opportunity 
to he heard. 

In Darlield vs. Ooldshv. *211 T\ S. 240, it appeared that the Sec¬ 
retary of the Interior on March 4. 1007, without notice, struck from 
the rolls the name of the relator. It was held that the statutes did 
not confer the power and authority to do so. and that the status 
of the relator should !>e restored. The relator held an allotment 
certificate which the statute provided should he “conclusive evidence 

ot the right of any allottee to the land described therein ” The 
Court says at page 2(>2: 

I he acts of Congress, as we have seen, have made provision that 
commission shall fortify from time to time to the Secretary of 
ho Interior the lists upon which the names of persons found hv 
ho commission to ho entitled to enrollment shall Is* placed. Upon 
the approval ot the Secretary of the Interior these lists constitute a 
part ami pared of the final rolls of citizens of the Choctaw and 
Inckasa" trihes and Chickasaw freedmen. upon which allotments 
of ,JSi ,<b *"'d distribution "I' tnhal property shall lie made. 

I he statute provides m See. M0. act of July 1, 1002, supra: 

lasts shall he made up and forwarded when contests of what- 
e\er character shall have lieen determined, and when there shall 
lia\e been submitted to and approved hv the Secretary of the In¬ 
mem hlL C Tl ‘T n C , na 'a CS of i 1 " those lawfully entitled to enroll- 
i H 1 ro ] ls . s hnll he deemed complete. The rolls so prepared 
shall be made in (puntuphente. one to Ire deposited with the Sec¬ 
ern with h» - n?r - , on ? ."l th , th ? Commissioner of Indian Affairs, 
one with the principal chief of the Choctaw Nation, one with the 
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Governor of the Chickasaw Nation, and one to remain with the 
Commission to the Five Civilized Tribes.’ 

“The Secretary took the action contemplated by this section and 
acted upon the list forwarded by the commission. The roll was 
made up and distributed in quintuplicate, as required by 
-14 the statute. Notice was given to the commission, and land 
was allotted to the relator, as provided by Sec. 23 of the Act 
of July 1, 1902, supra. The relator thereby acquired valuable 
rights, his name was upon the rolls, the certificate of his allotment 
of land was awarded to him. There is nothing in the statutes, as 
we read them, which gave the Secretary power and authority, with¬ 
out notice and hearing, to strike down the rights thus acquired.” 

In Lowe vs. Fisher (supra) it was held that the status held in 
the Goldsby case to exist may l>e changed after notice and an oppor¬ 
tunity to he heard. The question here presented was not involved 
in those cases. It should Ik? rememliered that the entire adminis¬ 
tration of the act was in the hands of the Secretary when the re¬ 
lators’ case was decided. It was not l>efore the Secretarv as on an 
appeal from the Commission. The latter when informed of a 
favorable decision placed the name of the applicant on a list on 
which the Secretarv later noted his approval. It is claimed that this 
notation was a perfunctory act, a mere certificate of authenticity and 
not an approval prescribed by the Statute. The Secretary says that 
the notation was the final act prescribed and that it was done in 
the exercise of judgment and discretion. While the contention of 
the relators might Ik? sound in case of a favorable and unrevoked 
decision, which point is not here decider! hut is mentioned because 
urged argumentatively, the actual situation was in substance that 
the Secretary notified a subordinate that he had reached a conclu¬ 
sion favorable to the relators and instructed him to present a paper 
on which he (the Secretary) was required bv law to express his 
conclusion in order that it might he of any benefit to the relators, 
but reached a different conclusion and countermanded his instruc¬ 
tions before the paper was even prepared. The Court cannot find 
anv ground for the conclusion that the action of the Sec- 
do ret ary was not rightly taken without notice to the relators. 

Even though it were conceded that except for such termi¬ 
nation of the jurisdiction of the Secretary the petitioners would 
have had a right to apply for a rehearing, not having done so prior 
to March 4. 1907, such right clearly ended at that time for the rear 
son tlmt it was within the nower of Congress to deprive the Secretary 
of all jurisdiction as of that date. Stephens vs. Cherokee Nation, 
174 U. S. 478. 

The demurrer is overruled. 

Give notice of settlement of order. 

Rv the Court: 

WALTER I. McCOY, 

Justice . 
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Onlf r Orerru/iny Demurrer. 


Filed February 20, 1916. 

* ****** 

This cause came on to be heard on the petition, the rule to >liow 
cause issued, the return and answer of the respondent, the relator's 
demurrer thereto, and was argued and submitted by counsel. 
\\ hereupon the same having been fully considered by the court, it 
is this 29th day of February, 1916. 

Ordered. That the relator's demurrer to respondent's answer 
and return be, and the same is hereby, overruled, with leave to 
relator to file forthwith a replication to said answer and return if so 
adv ised. and with reasonable costs to the respondent to be 
b» taxed by the clerk upon the final disposition of the cause. 

I»v the Court: 

WALTER I. McCOY, 

Justice. 


J(tinder of Issue. 

Filed February 29, 1916. 

* * * * * * * 

Now come the petitioners in the al>ove entitled cause and join 
issue on the Return to the Rule to Show Cause and Supplement 
thereto filed hv the respondent. 

Cl I AS. II. MERTLLAT, 

W. C. FRANKLIN. 

Attorneys for Petitioners. 


Memoran du m. 


February 29. 1916.—Cause referred to Examiner to take toti- 
inonv, 


47 Opinion. 

Filed October 22, 1917. 

******* 

This is a petition for a writ of mandamus to require Franklin Iv. 
Lane as Secretary of the Interior to place the names of the j>eti- 
tioners or cause the same to l>e placed on the approved rolls of the 
members or citizens by blood of the Creek Nation, and to accord 
to the jK'titioners the status and rights belonging to blood members 
on the approved rolls of the Creek Nation of Indians. An amended 
petition was filed and the Secretary filed an answer and amended 
answer to which the petitioners demurred. The demurrer was over- 
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ruled and the matter is again before the Court after the taking of 
testimony. 

The material allegations of the answer and amended answer are 
supported by the evidence and upon the hearing the only addi¬ 
tional authority cited by the petitioners was the United States v. 
Wildcat, et ah, decided by the Supreme Court of the United States 
on May *21, 1917, which case however does not sustain the conten¬ 
tion of the petitioners. 

The writ must therefore l>e refused. 

Settle decree on two days’ notice. 

Bv the Court: 

WALTER T. McCOY, 

.hint ice. 

4«S Judgment Denying Mandamus. 

Filed October 26, 1917. 

******* 

This case came on further to l>e hoard at this term ; and thereupon, 
upon consideration thereof, it is, this 26th day of Octol>er, 1917, 

Ordered and adjudged, that the rule to show cause herein issued 
be, and the same is, hereby, discharged, that the relators’ petition for 
the writ of mandamus l>e, and the same is, hereby, dismissed, and 
that respondent recover his reasonable costs to be taxed by the clerk 
and have execution therefor. 

Bv the Court: 

WALTER I. McCOY, 

Justice . 

From the aforegoing judgment, the relators on the 26th day of 
October, 1917, prayed an appeal in open court to the Court of Ap¬ 
peals for the District of Columbia, and the same is hereby allowed; 
whereupon the penalty of a bond for costs on appeal is hereby fixed 
in the sum of $100, with leave to the relator to deposit the sum of 
$50. with the clerk of the court in lieu of said bond. 

Bv the Court: 

WALTER I. McCOY, 

Justice. 

The petitioners by their counsel in open court noted an ex- 
49 ception to the finding of the court that the rules, regulations 
and practice of the Interior Department did not provide for 
hearing or opportunity to be heard before a decision in their favor 
could be revoked and cancelled. 

Also an exception to the finding of the court that petitioners were 
not entitled to a hearing or opportunity to be heard before the de¬ 
cision of the Secretary of the Interior in their favor could be revoked 
and cancelled. 

Also an exception to the failure of the court to find that after a 
decision of the Secretary of the Interior in their favor the signing 
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and approval of the rolls were more ministerial acts in the absence 
of a reopening of the cause hy appropriate pioeeedings and heariii-' 
or opportunity to he heard thereon; 

And asked that the same l« noted on the minutes of the court and 
the same by the court were allowed and ordered noted on the minutes 
of the court now for then this 26th day of Octolier A I) 1917 

WALTER I. McCOY, 

Justice. 

Memoranda. 

No\eml>er 1. 191/.—$50. deposited in lieu of appeal bond 
November 27, 1917—Time to settle Rill of Exceptions and file 
Transcript of Record extended to December 28, 1917 
50 December 18, 1917.—Time to submit Rill of Exceptions 
ami file Transcript of Record extended to Eebruarv 1 1918 
January 25, 1918.—Rill of Exceptions submitted. 

January 29, 1918. Time to file Transcript of Record extended to 
and including February 15, 1918. 


Supreme Court of the District of Columbia. 

Wednesday, January 30th, 1918. 

Session resumed pursuant to adjournment, lion. William Ilit 7 
Justice presiding. 


Before Judge McCoy. 

* ' * * * 


1 be Court having this day signed the Bill of Exceptions, hereto¬ 
fore submitted, as of the time of the noting thereof at the trial, now 
hereby orders the same of record nunc pro tunc. 


Assignments of Error. 

Filed February 2, 1918. 

******* 

The trial court erred: 

1. In dismissing the petition and entering judgment in favor of 
the defendant. 

2. In not giving judgment with costs in favor of peti- 
°1 tioners and in not directing that the writ of mandamus issue 
compelling the defendant to enroll petitioners as blood mem¬ 
bers of the Creek Nation and also compelling defendant to recognize 
petitioners as entitled to their respective shares in Creek tribal lands 
and funds. 

3. In finding that petitioners were not entitled to a hearing be¬ 
fore the decision of the Secretary of the Interior in their favor as 
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entitled to enrolment as blood members of the Creek Nation could 
be revoked and cancelled. 

4 In not finding that the decision of the Secretary of the Interior 
of February 18, 1007, holding petitioners entitled to enrolment as 
blood members of the Creek Nation gave or conferred on them rights 
and privileges of which they could be deprived only after hearing 
or opportunity to i>e heard. 

5 Tn not finding that the decision of the Secretary of the Interior 
of February 18, 1907, was an adjudication of rights and left re¬ 
maining only the ministerial duty of enrolment, and to compel 
which mandamus should issue. 

fi. In not finding that on the facts established by the record 
petitioners are entitled to enrolment and that the decision of the 
Secretary of the Interior holding them entitled was correct under 
the law and the conceded facts and that the action later taken by 
the Secretary in not preparing and signing a roll containing their 
names was arbitrary and unlawful and erroneous. 

"• In not finding that under the rules, regulations and practice 
go\ erning enrolment matters there was no lawful right to revoke 
the decision of the Secretary in favor of petitioners except after giv¬ 
ing them an opportunity to be heard. 

52 CHAS. II. MERILLAT, 

Attorney for Petitioners. 


Designation of Decord . 

Filed February 2, 1918. 

******* 

In preparing the transcript of record on appeal in the above case 
the Clerk will please embody the following: 

1. Petition and Amendment, including memo, of leave to file 
amendment. 

2. Answer to Petition. 

3. Stipulation amending answer. 

4. Pern urrer. 

5. Opinion of Justice McCoy, 
fi. Order Overruling Demurrer. 

7. Joinder of Issue. 

8. Memo, of Reference to Examiner. 

9. Judgment and Appeal. 

10. Memo, of deposit on appeal. 

11. Memo, of time extensions to settle bill and file transcript. 

12. Bill of Exceptions (to be furnished by counsel). 

13. Assignment of errors. 

14. This designation. 

CITAS. II. MERILLAT, 
Attorney for Petitioners. 


5—3157a 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss 


I. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing twines ini inhered from 1 to 52, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel, herein tiled, copy of which is 
made part' of this transcript, in cause No. 5N2bo at Law, wherein 
The United States of America, ex Rel., Jennie Johnson, et ah, arc 
Petitioners and Franklin K. Lane, Secretary of the Interior, is Re¬ 
spondent, as the same remains upon the files and of record in said 

Court. . 

In testimony whereof, I hereunto subscribe my name and aftix 
the seal of said Court, at the City of Washington, in said District, 
this 15th day of February, 1918. 

| Seal Supreme Court of the District of Columbia.] 


JOHN R. YOUNG. 

('Iprl: 


( 


.",4 In the Supreme Court of the District of Columbia. 

At Law. No. 58205. 


The United States ex 


Rel. Jennie Johnson et ah, 


vs. 


Franklin K. Lane, Secretary of the Interior. 

Bill of Exceptions. 

P>e it remembered that the above entitled cause came on for trial 
on the 14th dav of Septomlier, 1917, Udorc Mr. Justice McCoy sit¬ 
ting without a jurv, Mr. Charles II. Mcrillat api>earing on behalf of 
the petitioners, and Mr. C. Edward Wright appearing on behalf of 
the respondent, the testimony previously having been duly taken 
before examiners and stenographically reported. 

And thereu]X)n the petitioners to maintain the issues upon their 
part joined, gave evidence by the following witnesses, tending to 
prove as follows: 

William R. Harr testified that lie was a lawyer, and formerly 
was an attorney in the Department of Justice. As such, he had pre¬ 
wired the opinion of the Attorney General of February 19, 1907 
(24 Opin. A. G., 127), in the Randolph, West, and other cases, the 
Attorney General revising the opinion to some extent. 
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In that opinion ho had not undertaken to pass upon Creek enrol¬ 
ments, the opinion dealing merely with the matter of Choctaw and 
Cherokee enrolments. 

Prior to March 4, 1907, he was not aware that under his opinion 
the Secretary of the Interior had acted adversely with respect to a 
largo numher of persons previously held entitled to enrol¬ 
ment. 

5<> No hearing had been given to Jennie Johnson or any other 

relators or any other persons connected with the Creek tribe 
in connection with the rendition of the opinion of February 19, 
1907. 


Yvon Pike testified that lie was now in the General Land Office 
and had been in the Interior Department since 1880. lie was As¬ 
sistant Chief of the Indian Territory Division in the Interior De¬ 
partment prior to March 5, 1907, and was engaged in adjudicating 
enrolment cases and in tlie settlement of the estates of the Five 
Civilized Tribes. The Chief, Luther Ii. Smith, was dead, as was 
Secretary Hitchcock. 

The clerks in the division prepared the decisions and presented 
them to Judge Smith without passing through witness’ hands. If 
the telegram dated February *23, 1907, addressed to Bixby, Commis¬ 
sioner. and signed by E. A. Hitchcock, Ixire only his initials in the 
upper right hand corner, then witness had prepared it, but be did 
not recall that lie prepared it, the initials would tell. 

No hearing had been given Jennie Johnson or any other applicant 
for enrolment before the telegram was sent to the Dawes Commis¬ 
sion directing cancellation of enrolment, or prior to the action of 
March 4, 1907. There was never any law, rule or regulation requir¬ 
ing it. 

Enrolments were made by the Commission to the Five Civilized 
"bribes, which prepared rolls and submitted them to the Department 
for approval, taking the tribal rolls as a guide. Prior to preparing 
rolls, they submitted certain contested or doubtful cases for decision, 
and it was these cases that were passed on in the Department. The 
Commissioner of Indian Affairs first would make a written report., 
to the Secretary of these cases coming up from the Commission to 
the Five Tribes. 

Letters were prepared in the Indian Territory division of the Sec¬ 
retary’s office, for the Secretary’s signature directed to the 
5b Dawes Commission. These letters were press copied and 
placed among the official public records as soon as signed and 
were accessible to any person having property interests in the records. 

The paper the Secretary signed directed to the Dawes Commission 
embodied the conclusion or decision he had reached with respect to 
the enrolment rights of the individual, and these decisions of the 
Secretary were transmitted in due and regular course of procedure 
with directions embodied in the letter of transmittal. This record 
was open to inspection. 

It wa«i possible that in Washington, where there were local 
attorneys, they were notified a< matter of courtesy, but the Dawes 
Commission, as he recalled, was not directed to notify anybody, 
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though they probably (lid. There were never any rules of practice 
nlnnit it and the law did not specify that any notice should l>e 
given. 

The Dawes Commission rendered its finding in the shape of a 
judgment submitting the case with recommendations in regard to 
it. They did not notify the party of the decision. The Commis¬ 
sioner of Indian Affairs never rendered any decision, after taking 
testimony. lie did not now remember whether the records showed 
the applicants, through attorneys frequently adduced testimony bv 
witnesses. He had no doubt hearings were given. 

Certainly, it was recognized that property rights were involved 
in the citizenship applications. 

He did not recall any case in which prior to February 10, 1007, * 
where the Secretary had rendered a decision holding a person en¬ 
titled to enrolment, that the parties named were not put upon a roll, 
which roll was then signed and approved by the Secretary. 

A decision signed by the Secretary and placed in the public files 
was not treated or regarded as merely experimental. It was consid¬ 
ered final unless some request by the Dawes Commission or Commis¬ 
sioner of Indian Affairs was made in regard to it. and as a judgment 
in respect to the merits of the case. The name went on the 
•>< rolls unless after a decision, the Dawes Commission objected, 
or other cause for suspension arose. 

r l he usual procedure was to prepare a roll, following the decision 
being signed, and to make everything ready so all the Secretary had 
to do was to aflix his signature to the place made for his approval. 

Counsel thereupon offered in evidence a copy, identified bv the 
witness, of an opinion of Assistant Attorney General Campbell, ap¬ 
proved by Secretary Hitchcock, dated January 31, 1905. 

Department of the Interior. .T. K. W. 

Oflicc of the Assistant Attorney General, S. V. P. 

Washington. W. C. P. 


I. T. D. 

452-1902. 

12252-1904. 

The Secretary of the Interior. 


January 31, 1905. 


Sir: I received by reference of Decemlier 6, 1904. with request 
for opinion thereon, the papers in the case of R. F. Harbor, applicant 
for enrolment as a citizen of the Creek Nation. 

I he case is presented upon a motion to reopen the decision of 
the Commission to the Five Civilized Tril>es affirmed by the De¬ 
partment January 24. 1902, denying his application. The record 
shows that May 18, 1901, Barber appeared l>cfore the Commission 
and applied for enrolment, and January 4. 1902, the Commission 
found that Barber was Wne upon the‘authenticated 1890 roll of 
Broken Arrow town by the name of R. F. Bailer, but was stricken 
therefrom in 189.) by the Citizenship Committee under the act of 
June 10, 1890 (29 Stat.. 321, 339), and was denied enrolment, 
which was upon appeal affirmed by the United States Court for In- 
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dian Territory, January 4, 1902, the present commission held that 
lie was not a citizen of the Creek Nation and that by the act of May 
31, 1.900 (31 Ktat., 221, 236), it was without authority to receive 
or consider liis application. 

November 10, 1904, counsel for Barber served upon the attorney 
of the Nation and filed with the Commission the present motion, 
and brief thereon, which alleges error of the Commission in refus¬ 
ing to hear testimony of witnesses adduced by him May 18, 1901, 
and asserts that if permitted he could have shown that he was duly 
borne on the tribal roll of 1896, and that the Commission in 1896 
was without authority to deny his enrolment; that if permitted he 
could have shown that the citizenship committee which attempted 
to strike names of Creek citizens from the 1895 roll had no authority 

so to do, and in fact did not do so. 

No response is made bv the attorney for the nation to the motion 
and brief so filed and served upon him. 1 therefore, for the pur¬ 
poses of the case as here presented, assume that it is a conceded fact 
that applicant's name apjieared upon the roll in 1896, that he was 
not stricken from the roll bv the citizenship committee in 1895, and 
that tl le commission fell into an error of fact, January 4, 1902, in 
so finding. 

58 If in fact the applicant was borne upon the rolls of the 

Creek Nation neither the Commission in 1896, nor the court, 
had authority to deny his enrolment and their action in so doing 
was a void act. The tribal rolls were confirmed and no authority 
existed to eliminate names therefrom. If he was in fact upon the 
rolls and had not been eliminated therefrom hv the citizenship 
committee, he was entitled to l>e heard by the present commission 
upon the merits of his case and to show his right to be enrolled. I 
am therefore of opinion, upon the facts as presented, that the mo¬ 
tion should be sustained and the case reopened. 

Verv respectfully, 

FRANK L. CAMPBELL, 
Assistant Attorney General. 

Approved January 31, 1905. 

E. A. II1TCIICOCK, 

Secretary. 

Department of the Interior, 

Washington. 

D. C. 6427-1905. 

I. T. D. 452-1902. 

12252-1904. 

11*26-1905. 

L. R. S. 

Februarv 3, 1905. 

Commission to the live Civilized Tribes, Muskogee, Indian Terri¬ 
tory 7 . 

Gentlemen: Departmental letter of January 24, 1902, affirm¬ 
ing your decision rejecting the application of R. F. Barber for en- 
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n.lmont as a citizen of the Creek Nation, is hereby rescinded, and 
the case reopened in accordance with the opinion'of the Assis'ant 
Attorney t.eneral of January 31, 1905, approved by the Depart¬ 
ment upon a motion to reopen the matter, in order that the an- 
plicant may \to hoard upon the merits of his case. 1 

A copy of said opinion, the motion to reopen, and the testimony 
received with your letter of January 13, 1902, are enclosed 
hespect fully, 

(Signed) ‘ THOS. RYAN, 

Acting Secretary. 

Between February 19, 1907, and the closing of the rolls there 
was a vast rush of work and an almost impossible task. No liear- 

f ''"'I Wore the office. They did not have any hearings 
before the,office enrolment matters. There was one ease in tint 
tune that he recalled that was sent to the Assistant Attorney C.en- 
rals office. Mr. Howell adjudicated that ease and could toll 
whether hearings were given to it. It was probably true that l>e- 

d?rr ,|" S r " ork I < ' ,,|,|es of w,mt ' va - s ill the Secretary’s 
i inn " ti 1 t "? " ceks " e 7“ not transmitted until after March 
J. 1 .to, I he Secretary never did handle any individual eases him¬ 
self. Me accepted the letters prepared by the division. lie never 

mn.-clf j>jivc the cases consideration and does not even in land 
case*. 

•'>9 ()„ cross-examination, witness testified that the public had 

«««*> '-> letters in his office files concerning enrolments pre¬ 
cisely as they would to any other matter of departmental action 
ases were sent up on testimony by the Dawes Commission and with 
hej. onmnss.on s recommendation. It was not a matter of appeal, 
artus had no right to lie heard before the Department and there 
weie no hearings that he could recall. Parties had hearings More 
the Commission and attorneys appeared. They never received 
notices nl decisions except as the Commission may have seen fit. to 
,-ne. I here were no regulations about it. Decisions dealt with the 
peivons named in the decisions and there were specific rulings as to 

each person by the Commission. The Secretary affirmed or rejected 
it as the case nnaht be. 

On cross-examination, over objection that it- called for a mere 
conclusion, witness testified it was his understanding that decisions 
ol the Dawes Commission when affirmed by the Secretary were not 
final in the sense that the Secretary could not rescind them Me 
considered the approval of the roll as the equivalent to the ksue of 
a patent in land eases, where the decision could be recalled at any¬ 
time before patent issued. The rolls presented for the Secretary’s 
approval contained the names of parties, tribal membership, sex. age 
ami quantum of blood. Such details were not determined in any 
of the letters of the Secretary authorizing enrolment. On redirect 
examination, witness said it was correct that they followed the land 
practice where decisions could be recalled at any time before patent 
Asked if he had any knowledge of any land practice whereby after 
the Secretary had rendered a decision, directing the preparation and 
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signing of a patent and the decision had been placed in the public 
files and patent directed to issue, the party’s rights had been taken 
away and the decision revoked without an opportunity to be heard, 
witness testified that he knew of cases where decisions had 
60 been recalled and other or further hearings had if wanted, 
or upon the old testimony, and adverse decisions rendered 
thereafter. lie did not know whether this was without giving the 
party any notice or opportunity to be heard; the records would show 
its to that 

Where the Dawes Commission had no doubt and the parties were 
on rolls, they put them on the rolls and did not submit the cases 
at all. In the great mass of cases of enrolment, probably 90 per 
cent, all that came up from the Commission to the Five Civilized 
Tribes, were rolls ready for signature. In the other cases, where 
the Commission had doubts the record would be sent up. When 
thus sent up, the effect of the Secretary's decision was a direction to 
the Dawes Commission as to what to do in those cases. lie did 
not know whether there was ever any land case in which, after the 
local land office had rendered a decision holding a party entitled, 
that thereafter without notice and opportunity to be heard a party’s 
rights had been taken away. 

There was introduced in evidence the following oflicial records 
in the matter of the decisions with reference to the enrolment of 
petitioners: 

Cr. En. 1027. 

Department of the Interior, 

Commissioner to the Five Civilized Tribes. 

In the Matter of the Application for the Enrolment of Jennie John¬ 
son and Her Children, Clarence Johnson (Deceased), Fanny John¬ 
son, Jennie Belle Johnson, Walter Johnson and John B. Johnson, 
as Citizens of the Creek Nation. 

Decision. 

The record in this case shows that on July 30, 1900, Jennie John¬ 
son appeared before the Commission to the Five Civilized Tribes, at 
Muskogee, Indian Territory, and made application for the enrol¬ 
ment of herself and her three minor children, Mary F., Jennie B., 
and Walter A. Johnson as citizens of the Creek Nation; that on April 
26, 1901, she again appeared before said Commission and offered 
additional testimony in support of her said application, including 
therein the names of her four minor children, Clarence, Fanny, 
Jennie Belle and Walter Johnson; that under date of May 11, 1901, 
decision was rendered by said Commission denying said application, 
which said decision was affirmed by the Department on January 
29, 1902; that on April 11, 1906, upon motion of said Jennie John¬ 
son through her attorneys, said case was reopened by the Depart¬ 
ment, and that a further hearing was had on May 18, 1908, at which 
time said Jennie Johnson appeared and further testified in the mat- 
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ter of said application, including therein the name of her 
61 minor child, John B. Johnson. 

Affidavits in the matter of the death of Clarence Johnson 
and the hirtli of Jennie Belle Johnson and John B. Johnson, filed 
with this office Septeml)cr 18, 1906, are attached to and made part of 
the record herein. 

The evidence shows that said Jennie Johnson, the principal ap¬ 
plicant, was horn in the State of Texas and removed to the Creek 
Nation in the year 1886, where she has since resided; that the other 
applicants herein were born in Indian Territory and with the ex¬ 
ception of Clarence Johnson are now residents of the Creek Nation; 
that Clarence Johnson was horn in the year 1885 and died February 
19, 1900; that Jennie Belle Johnson was l>orn November 28, 1902; 
Walter Johnson was horn September 29, 1894, and that John B. 
Johnson was l>orn June 8, 1904. 

It appears from the evidence and from the records in the pos¬ 
session of this office that the names of Jennie Johnson, Cleran John¬ 
son and Fanny Johnson are found upon the 1890 authenticated 
Creek roll: that said names are not among those listed on the 1895 
authenticated Creek roll; that in the year 1895 said names were 
stricken from the rolls by the Committee of Eighteen; that at a 
subsequent date application was made to the Coll>ert Citizenship 
Commission for the reinstatement of said applicant and her children 
as citizens of the Creek Nation and no action was taken thereon by 
said Citizenship Commission; that application was made to the Com¬ 
mission to the Five Civilized Tribes in the year 1896 for the enrol¬ 
ment of said Jennie Johnson and her minor children as citizens of* 
the Creek Nation, in accordance with the provision of the Act of 
Congress approved June 19. 1896 (29 Stat., 821); that said appli¬ 
cation was denied bv said Commission ; that an appeal was taken from 
said decision to the United States Court for the Northern District 
of Indian Territory, and that said judgment of the Commission was 

affirmed bv said Court. 

%/ 

The Assistant Attorney General for the Department in an ap¬ 
proved opinion under date of January 81, 1905, in the Creek citi¬ 
zenship case of R. F. Barl>er (a case analogous in all material re¬ 
spects to that of Jennie Johnson, et al. held that: 

“If in fact that applicant was borne on the rolls of the Creek 
Nation, neither the Commission in 1898, nor the Court, had author¬ 
ity to deny his enrolment and their action in so doing was a void 
act.” 

In the Creek citizenship case of Frank London et al. it was held 
by the Department that 

“If the applicants are otherwise entitled to be enrolled as citizens 
of the Creek Nation, the striking of their names from the 1895 roll 
by the Committee of Eighteen does not affect their rights.” 

It is therefore the opinion of the Commissioner that in view of the 
opinion of the Assistant Attorney General and the ruling of the De¬ 
partment, above cited, said Jennie Johnson and her children, Clar- 
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once Johnson (deceased), Fanny Johnson, Jennie Belle Johnson, 
'Walter Johnson and John B. Johnson are entitled to be enrolled 
as citizens of the Creek Nation, in accordance with the provisions 
of the acts of Congress approved June 28, 1898 (80 Stat., 495) 
March 1, 1901 (81 Stat., 801) and April 20, 1900 (Public No. 129)! 
and the application for their enrolment as such is accordingly 
granted. 

TAMS BIXBY, 

Commissioner. 

Muskogee, Indian Territory. 


Land. 

85000-1900. 


Department of the Interior, 
Office of Indian Affairs 


Washington, February 15, 1907. 


02 The Honorable the Secretary of the Interior. 


Sir: Referring to Department letter of April 11, 1900 (I. T. D. 
o844) there is enclosed a rejHul from the Commissioner to the Five 
Civilized Tribes transmitting the record relative to the application 
for enrolment of Jennie Johnson and her children. Clarence John¬ 
son (deceased), Fanny Johnson, Jennie Belle Johnson, Walter 
Johnson and John B. Johnson as citizens of the Creek Nation. The 
Commissioner held that the applicants were entitled to enrolment. 

The evidence shows that Jennie Johnson, the principal applicant 
was born in the State of Texas and removed to the Creek Nation in 
the year 1886, where she has since resided, and that the other appli¬ 
cants were born in the Creek Nation. 

The record shows that the names of Jennie Johnson, Cleran 
Johnson and Fannie Johnson are found on the 1890 authenticated 
Creek roll, but that their names are not on the 1895 authenticated 
Creek roll, and that in the year 1895 these names were stricken from 
the roll by the Committee of Eighteen. 

The Assistant Attorney General for the Department in an ap¬ 
proved opinion under date of January 81. 1905, in the Creek citi¬ 
zenship case of B. F. Barl>er (a case analogous in all material re¬ 
spects to that of Jennie Johnson et al.) held that: 

“If in fact the applicant was borne on the rolls of the Creek Na¬ 
tion, neither the Commission in 1896, nor the Court has authority 
to deny his enrolment and their action in so doing was a void act.” 

In the Creek citizenship case of Frank London et al. it was held 
by the Department on April 15, 1905 (I. T. D. 3194-1905): 

“If the applicants are otherwise entitled to he enrolled as citizens 
of the Creek Nation, the striking of their names from the 1895 roll 
by the Committee of Eighteen does not affect their rights.” 

It is therefore recommended that under these holdings the de¬ 
cision of the Commissioner favorable to the applicants be approved. 

Very respectfully, 


6—3157a 


C. F. LARRABEE, 
Acting Commissioner. 
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J. p. R—N. L. 

Direct. 

February 18, 1907. 

Commissioner to the Five Civilized Tribes, Muskogee, Indian Terri- 
torv. 


Sir: September *27), 1900, you resubmitted tbe record in the mat¬ 
ter of the application of Jennie Johnson for tbe enrolment of herself 
and her four minor children, Clarence, Fanny, Jennie Relic and 
M alter Johnson, as citizens of tbe Creek Nation, together with your 
decision holding that the applicants are entitled to enrolment. 

Reporting February 15, 1907 (Land 85000-00), the Indian 
Oflice recommends that your decision be approved. A copy of its 
letter is inclosed. 

Your decision is hereby atlirmed. Tbe papers in the case and a 
carbon copy hereof have been sent to the Indian Oflice. 

Respectfully, 


1 inc. and 2 for Ind. Of. 


TIIOS. RYAN, 

First Assistant Secretary . 




Joseph W. IIowell testified that he was now employed 
in the Indian Oflice, and that he was employed in the In¬ 
dian Territory Division, Secretary’s oflice, from some time in May, 
1902. to the latter part of 1905, or early part of 1900, and in 1906 
and 1907, in the otlice of the Assistant Attorney General for the 
Interior Department, on enrollment matters. While in the Indian 
Territory Division a considerable portion of his time was engaged 
in examining records, and preparing decisions in enrolment cases. 
In the Sereno Bullock case he had prepared a decision or opinion 
which was signed by the Secretary. 

The procedure of enrolment was for applications to l>e presented 
to the .Dawes Commission at Muskogee. This Commission made 
investigations, took testimony, and consulted tribal records and 
rendered a decision. This decision was transmitted to the Indian 
Office, which oflice made a rej>ort with a recommendation to the 
Secretary. The Indian Territory Division prepared decisions for 
the signature of the Secretary. He was now referring to enrol¬ 
ments involving controverted matters or diflicult questions, which 
constituted perhaps 10 per cent of the cases. Frequently refer¬ 
ences of cases were made to the Assistant Attorney General for an 
opinion. 

The decision of the Secretary took the form of a letter giving the 
names of the parties, and statements of facts, and, sometimes, of 
the law “and finally ruling to the effect that the persons were or 
were not entitled to enrolment, and the decision always containing 
instructions that were in accord with its tenor/* It took the form 
of a letter purporting to decide the case, and if the party was held 
entitled to enrolment, directed his name to be placed upon a 
schedule or roll to l>e signed by the Secretary. A great many de- 
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cisions during the first part of the work were not final. They were 
orders remanding cases and a great many did not pass upon rights 
>u( directed rehear mgs. Other decisions recalled them and found 

they were not entitled; and other decisions found they were en¬ 
titled. J 

The records coming from the Dawes Commission showed the 
time and place of hearing, and a notation of appearances of at- 
torneys. In a great many cases, the applicant came before 
H the Commission without an attorney. In other cases attor- 
news were present and it would l>e the uniform practice for 
the tribal attorneys to be present. The general form was appro- 
priate for a legal hearing where there were parties to a controversy 
1 lie testimony was transmitted in typewriting, very similar as on 
a hearing before a master in chancery. The parties were sworn, 
and wo received a great many letters and papers purporting to he 
hr lets. I he general practice was to have proceedings in the usual 
manner with an opportunity to the Indian nations to hear and 
defend against the rights of applicants. The Dawes Commission 
rendered a decision which was in the form of a decision or judg¬ 
ment for or against the person. lie did not recall the precise lan¬ 
guage, but it was not a recommendation, but rather in the form of 
a judicial decree. 

After the Dawes Commission had rendered its decision, this de¬ 
cision, with the record, was forwarded as matter of course to the 
Indian Office. The Indian Office was regarded as a medium of 
transmission. The Indian Office report took the form of a recom¬ 
mendation that the decision lie approved or affirmed. The records 
did not contain any new testimony introduced after the case came 
!*i 1 10 i ' n( ] lan °diee, hut there were some cases where briefs were 
tiled, he thought ; but he could not say with any degree of cer¬ 
tainty that the briefs had been filed in the Indian Office by the 
applicant. J 


“Mv recollection is that the Dawes Commission records showed 
a carbon copy of a letter sent to the applicant or his attorney or to 
the tribal attorney transmitting a copy of the Dawes Commission 
decision, and notifying them that the matter would be forwarded 
to the Secretary.” lie had seen cases where they were notified that 
it would be done within a certain number of days. Notice was 
gi\cn or that decision would be sent to the party in interest. 

Opportunity was afforded for rehearings, or review before the 
decision of the Dawes Commission was forwarded to Washington. 

1 his opportunity also was afforded at any time ait any of the 
offices. 


bo The action of the Indian Office was in the form of a let- 

ter of recommendation and not a decision. Whether the 
Commissioner gave out his letters to the Secretary the witness did 
not know. 

In the Indian Territory Division, decisions sometimes would be 
rendered of an interlocutory nature, authorizing rehearings. Both 
applicants and the tribe were afforded every reasonable facility to 
establish their cases. 

Assuming there had been appearances, it was the general rule 
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not to consider any paper unless sendee was made upon the op¬ 
posite party. It was more of a practice or usage that grew up 
rather than any positive rule or regulations. Notice was given 
when it reasonably could l>e given. 

lie could not recall any particular case in which there had been 
anv denial of opportunity to 1 k> heard. 

letters were prepared in forms employed in legal decisions, and 
after l>eing signed were press copied, and the originals sent to the 
Mawes Commission. Attorneys and applicants were allowed to see 
these decisions always when they asked for them. 

lie knew that in some instances copies of the Secretary's decision 
were forwarded to representatives of the parties, hut whether that 
was a general practice with regard to giving notice to the parties 
lie did not recall. He knew* that in some verv important cases 
motions for review wore tiled after the Secretary's decision, in writ¬ 
ing. 

f I lie general form of the Secretary’s decisions was that a party 
is entitled to enrolment, and directed the Dawes Commission to 
enroll him as a citizen of the nation. No person was allowed to 
share in lands or money unless finally enrolled. 

Tn the great mass of eases all that came up were schedules con¬ 
taining names of parties—he has no reason to question Mr. 

Pikes statement that this was true as to 00 per cent of the names 
on the rolls. 

Tic could recall no specific case in which prior to Feb¬ 
ruary 10. 1007. where after the Secretary in a formally 
signed letter, had adjudicated the party entitled to enrolment and 
had directed preparation of a roll containing the parties’ names, 
to 1*> signed by the Secretary, in which the party was not there- 
atter enrolled and afforded an opportunity to l>e heard; that he 
was not in the Indian Division for a year previous to the closing 
of the rolls. ‘ H 

I lie Secretary's decision was final in its terms. It was always 

legaidod up to March 100,, as subject to reopening on a motion 
for review. 

Q. Mas it regarded as being open to a motion for review* without 
the party thus entitled having an opportunity to defend himself? 
A. think 1 have stated the general practice in regard to that. 
It was not intended to take anytxxly by surprise or anything of that 
kind, hut those decisions were always regarded as open to challenge 
as long as the jurisdiction of the Secretary continued in regard to 
enrolment matters. That is to say. that if the Cherokee Nation, for 
example, was not satisfied with a decision it might file a motion for 

icconsideration at any time while the enrolment work was in 
progress. 

7*« as SI* V ue 0V S n aftor ro ^ was signed and approved 
anil before March 4th. 1007, that a motion, or other appropriate pro- 

ceedmg. could be had to reopen the matter of the approval of the 
roll itself. A. Any decision, for or against, an applicant could 
always l>e reconsidered up to March 5th, 1907. 

Q. Could the matter be reopened even though the actual act had 
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Ikxmi completed of stamping a roll and signing it approved? A. It 
could he. 

Q. W as there anv difference in that regard l>et\veen the decision 
directing the enrolment, and the fact that the roll had been actually 
a PI >roved in practice? A. The practice was this, whatever was done 
having for its purpose to change something that had been done must 
necessarily be performed according to the practice which was to 
file a motion for review or reconsideration served upon the other 
party. That was the general practice. 

Q. That was true, was it not, both with resj>ect to these decisions 
and also with respect to the fact that the roll showed it had been 
actually approved? A. Yes. sir, the mere approval of the schedule 
did not preclude re-examination of the matter. Any decision could 
be taken up and reconsidered up to the time that the jurisdiction of 
the Secretary expired by operation of law. 

Over the objection of the defendant that it is immaterial as to how 
the witness regarded the legal effect, calling for a conclusion of law*, 
pure and simple, witness was asked: 

r>7 Q. W hich, as your experience goes, was regarded as the de¬ 

cision of the party’s rights, the signing of a formal order 
directing enrolment or an actual approval of a paper containing the 
names? 

and answered: 

A. Now, as you go back into my memory about that I hardly 
know what to say as to what was supposed to be the fact. It was 
understood that when a decision was rendered that it would lie put 
into force. 

Q. Was the decision regarded merely as an advisory act or as 
otherwise? A. I have said all decisions and all action were open to 
challenge up to the end of the enrolment period if the matter was 
projxrly presented. 

Q. W as the signing of the roll after the decision considered as a 
simple carrying out of a conclusion and of a determination of the 
matter, or did the signing of the roll after the decision was rendered 
involve a consideration of the party’s status in the usual and or¬ 
dinary course of procedure? A. That question I don’t think could 
be answered fairly in general terms because there was a difference 
in ca<es. If the schedule came up, with the record re-submitted, it 
meant one thing; but if the schedule came up unaccompanied with 
any record, in the latter case it was a matter of form. 

Q. If the schedule came up re-submitted was there an opportunity 
afforded to the parties who would be affected by any different aetion 
being taken to l>e heard? A. Well, I don’t remember personally 
about that. The difficulty, Mr. Merillat, arose largely during the 
last three months in regard to these schedules. I was not looking 
after the administrative features of it during these three months and 
I don’t know how far they went or what they did. I know this, 
though, that sometimes the schedules, when I was in the division— 
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sometimes the schedules would mine up without anv aocomimnvinn 
records whatever and sometimes the record of a re|x>rt would ac¬ 
company tt schedule. Now, it was my understandin R that those 
schedules sometimes came up with a new report or new record or 
some record for reconsideration. Then it was a matter of discretion 

• i , , 1 i VOU ,ake a ."'. ny the ri « llts of « pnrty who had l.een ad- 
,|iiaged by a formal decision to be entitled to rights without giving 
lmn an opportunity to lie heard upon any new charges or conten¬ 
tions? A. Well, I was never in a position where that was put to 

Q. Have you any knowledge of any case in which, after the party 
was found entitled to rights, those rights were taken away by some 
action beyond the actual schedule without notice and opportunity 
to him to he heard? A. In the Goldsby case—I think in the Swad- 
ley case the schedule had l>een prepared there in accordance with the 
decree of the Secretary and the schedule came up and the schedule 
was disapproved, hut I don’t know when except by general recol¬ 
lection. 

Q. Was that after February 19, 1907? A. Yes, sir, I think it 
is agreed that that statement is correct. 

Asked if the signing of the roll was regarded as equivalent to the 
signing <>f a land patent, he replied that he was not conversant with 
the practice of the General Land Oflice nor very well informed as to 
the legal effect of a patent in those days, and was not prepared to 
sav. The practice assimilated to the land office practice. 
f)S \\ e had verbal instructions from superior officers which ho 
understood were founded or predicated upon the General 
Land Oflice Practice. 

Asked if when any question of practice arose, it was usual to refer 
to the Land Office practice as a guide as to what should he the correct 
practice in enrolment matters, witness answered: 

A. Not as much in regard to enrolment matters as to land con¬ 
tests. 

Q. ^ as a formal decision of the Secretary regarding enrolment 
placed in the public archives regarded as of value or of no value to 
the applicant ? A. Jt. was regarded as coming from the man who had 
the final say in the matter. It was regarded as final to the extent that 
I have described Indore that it would stand unless it was properly 
set aside. 1 1 J 

Q. ^ ou say properly set aside. What do you mean by the phrase 
’properly set aside? ’ A. It. sometimes occurred that decisions of 
the Secretary were not agreeable to the attorneys for the tribes or the 
attorneys for the applicant in which case motions for rehearing and 
reconsideration were allowed. 

On cross examination the witness said that he did not remember 
any case of an allotment certificate issuing to a man Indore his name 
got on the approved rolls. As to whether one would have a right 
to an allotment until his name was on an approved roll under the 
law, witness said that possibly in different tribes there was some dif¬ 
ference as to that, as the laws were not uniform. For instance, in 
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some of the tribal agreements the right to select an allotment is set 
forth in connection with the party’s right to an enrolment, but he 
did not know whether that was true in the Creek Nation. He did 
know that the Creek Larfd Office opened to selection of allotments 
April 1, 1891, and the Indians made their applications for allot¬ 
ments, but he didn't know whether the certificates followed ns a 
matter of course, or were held up until the enrolment was decided. 

There may have been rules of practice tantamount to regulations 
furnished by the Dawes Commission. lie did not recall any formal 
printed regulations of practice at Washington in enrolment cases. 

Witness had no personal knowledge as to the practice of the In¬ 
dian Territory Division in the matter of giving notice of decisions 
during the last weeks of enrolment. 

09 The decisions signed by the Secretary held the party was 

entitled and directed the Dawes Commission to enroll the 
party. In all such cases the decision would l>e followed later by a 
schedule containing the name of the party found in the decision 
entitled to enrolment. If the letter which accompanied the schedule 
presented any new master for consideration the Commission would 
be instructed to reinvestigate that point and give the party an op¬ 
portunity to be heard, if he had not already had it. The party 
would not lx? taken advantage of in any way. The only formality 
observed in respect to motions for rehearing or reconsideration was 
the requirement of notice to the other party. That, he did not re¬ 
member was the subject of any rule committed to print, because 
he did not think the rules in enrolment cases were printed rules. 
It was the regular practice of the Department to require the party 
who filed a motion to serve it on the other party. 

In the Sereno Bullock case a schedule was submitted by the Dawes 
Commission containing her name and the names of her children. 
Thi s schedule was prepared by the Dawes Commission after March 
4, 1907, in conformity with the decision the Commission had there¬ 
tofore rendered. The Commission recommended that the action it 
had previously taken be given the force of an enrolment. The 
schedule prepared was endorsed by the Secretary of the Interior, not 
with the ordinary form of approval, but with a notation reciting 
that this certifies that the persons named alxrn? were enrolled by 
the decision of the Dawes Commission affirmed by the Secretory of 
the Interior. That schedule had the general appearance and form 
of the other schedules, except that the word approved did not ap¬ 
pear upon it, but instead there was the notation he had described. 
He did not remember now whether it was the fact that in the 
Sereno Bullock case her name had been omitted inadvertently from 
a roll which, had it been prepared and submitted to the Secretary 
prior to March 4, 1907, would have received his approval. He did 
not remember any adverse action having been token in that case 
after the decision favorable to enrolment. Before March 4, the Sec¬ 
retary had decided she was entitled to enrolment. 

70 When the Dawes Commission passed upon the enrolment 

rights of a person, it did not require any formal appeal on 
the part of any party to bring up the question before the Secretary. 
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The decision was forwarded as a matter of course, even if it were 
in favor of the applicant. 

There was no notice given out by the Secretary to applicants that 
their cases were before him, but when the Dawes Commission de¬ 
cided they sent (Hit their notice they were about to forward the case 
to the Secretary, and when it reached the Secretary we acted on it 
when we got to it. The Secretary did not give any preliminary no¬ 
tice unless some one inquired as to the status. It was simply usage, 
but it was recognized that it was due the public and all inquiries 
were answered as matter of course. It wits the well settled practice 
if a party who made the request for inspection of letter lx>oks and 
letters bearing upon enrolment rights of a person, had a power of 

what was being done, and it was recognized 
that anv party in interest should be permitted to see what had been 

done. That is the general rule that prevails in the Interior Deixirt- 
ment. 

there was in the Assistant Attorney (ieneral s ollice a docket room 
where land decisions were exhibited on a file and any persons were 
at liberty to go through them and see them. He did not know 
whether that was what would 1 k? called a promulgation of decisions. 
It was for the benefit of the public. 

The same system of displaying decisions that prevails in the 
Assistant Attorney Cenerals office was not in vogue. 

Enrolment matters were not handled in the same wav in the 
Indian territory Division, but they had a recording room and 
Persons making inquiry as to the status of their case could go there 
and find out. A good many out of town people came there. ^ A case 
was ojh>ii for inspection only for ]>eople who could show they had 
some right or authority to see it. The decisions were kept in a press 
copy book that was ordinarily closed to people, and people wanting 
to see them went first to the chief of division and getting permission 
went to the room, and the letter books would be gotten for 
71 them. There were two sets of record books: one contain¬ 
ing .letters to officials, and the other to non-officials. There 
was no distinction between the two sets so far as concerns availability 
to the entire public having a legitimate interest in their contents. 
1 he books were available to any one having enrolment or allotment 
interests. There was no standing order that in every case a copy 
would l>e mailed directly from the Indian Territory Division to the 
applicants. The system contemplated notice to the parties through 
the local office, the Dawes Commission. .Vs a general rule, notices 
of decisions were not mailed directly from the Secretary’s oflice, 
but in exceptional instances notices were mailed directly from the 
Secretary’s office to interested parties. This was in cases where some 
special inquiry had l>een made about the case, and also w herever the 
party was represented by local counsel in Washington. The chief 
method of routine distribution was by sending out notices of decisions 
to the Dawes Commission, which in turn transmitted them to parties 
in interest. 

Parties might come back—there was no limit—and many of 
them did, with matters for reconsideration. Repeatedly the Com- 
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mission was instructed to notify a party that lie would be allowed 
ten days or thirty days or sixty days to tile a motion for reconsid¬ 
eration. It was very common to fix a time limit in order to expedite 
the work, but it was always a reasonable limit. The text of the 
Department letter in the Jennie Johnson case followed the usual 
form except that it was rather shorter than the usual decision. 

On redirect examination witness testified that there were cases 
that were never taken up in less than thirty days from the time the 
case reached the Secretary's office until towards the close, when the 
pressure became very great. While as a rule notices were not sent out 
through the Secretary's office, the intention was to delegate the work 
to subordinate offices, ordinarily the Dawes Commission, but also 
the Indian office if inquiry was made at that office. Where there 
were Washington counsel in a citizenship case notices were promptly 
given the local attorney either from the Secretary’s office or 
tlie Indian Office, and this promulgation was generally 
handled at the same time the decision was signed. 

On recross examination witness stated that the Dawes Commission 
when they decided a contested case did not put the name on the 
roll until they heard regarding the case that the Secretary had 
acted favorably. 

On further redirect examination witness testified that he recalled 
that in the case of the Kilev family the Secretary did not decide the 
case until ten o'clock on March 4, 1907, and that the schedule was 
signed at the same time. The Dawes Commission in the last few 
days had a representative here to prepare the rolls when the Sec¬ 
retary had passed on cases. 


72 


Thereupon the plaintiffs announced that their case was closed. 

The defendant thereupon to sustain the issues on his part joined 
offered the following testimony: 

William II. Angell, of Muskogee, Oklahoma, testified on writ¬ 
ten interrogatories and cross-in ter rogatori as that lie was a clerk in 
the office of the Superintendent for the Five Civilized Tribes, and 
that between 1899 and 1907, except for a short period devoted to 
appraising land, his work had been confined to enrolment and allot¬ 
ment matters in the Five Tribes. It was the practice of the Dawes 
Commission to notify interested parties of favorable or unfavorable 
decisions rendered by the Commission in contested enrolment mat¬ 
ters, and similarly to notify them of the decision of the Secretary 
of the Interior, whether favorable or unfavorable. 

The official records at Muskogee with reference to the application 
of the relators for enrollment in the Creek .Nation, he testified, 
showed as follows: 

On February 23, 1907, the Secretary of the Interior 
73 directed the Commissioner to the Five Civilized Trilies 
to inspect the partial rolls for the purpose of determin¬ 
ing what persons had been enrolled thereon contrary to the views 
expressed in the opinion rendered by the Attorney General on Feb- 

7—3157a 
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ruary 19, 1907, holding, among other tilings, that the decisions of 
the Commission under the Act of June 10, 1890, not appealed, and 
of the Choctaw-Chickasaw Citizenship Court were final, whether 
names were on the tribal rolls or not. The Commissioner consid¬ 
ered that the case of Jennie Johnson and her children came under 
this decision. As their names were not placed on a schedule or a 
roll for the approval of the Secretary of the Interior, on February 
27, 1907, the Commissioner recommended to the Department that 
his decision of September 25, 1906, be not concurred in, and that 
the decision of the Commission to the Five Civilized Tribes of May 
11, 1901, be allowed to stand; that on March 4, 1907, the Secretary 
of the Interior rescinded his action of February 19, 1907, reversed 
the Commissioner’s decision of September 25, 1906, and attirmed the 
decision of the Commission of May 11, 1901, denying the applica¬ 
tion of Jennie Johnson et al., for enrolment. 

On May 4, 1907, the Commissioner transmitted for Departmental 
consideration a motion tiled bv the attorneys for Jennie Johnson 
to set aside the order of the Secretary of the Interior of March 4, 

t. 7 

1997, which motion was dismissed by the Secretary of the Interior, 

The records also show that the names of Jennie Johnson and 
her children were placed on the rolls of doubtful Creek citizens by 
the Creek National Council, and that their names were not placed 
on the 1895 pay roll; that on July 24, 1895, Jennie Johnson made 
application for the reinstatement of herself and four children as 
Creek citizens, to the Creek Citizenship Commission, created under 
the provisions of the act of the Creek National Council approved 
May 30, 1895, and that said Commission did not readmit her and 
her children as Creek citizens or reinstate their names upon the Creek 
tribal roll. The record shows that on (September 25, 1906, the Com¬ 
missioner to the Five Civilized Tribes recommending her and their 
enrolment, said decision was affirmed by the Secretary on February 


19. 1907; that on February 23, 1907, the Commissioner was 

74 notified by telegram to correct the rolls in accordance with 

the decision of the Attorney General in the case of Loula 

West et al.; that on February 27. 1907, the Commissioner wrote to 

the Secretary that the case of Jennie Johnson et al. “now before 
* 

the Department for consideration” fell within the terms of the 
Loula West decision and recommended that his decision of Septem¬ 
ber 25, 1906, be not concurred in, and that a former decision deny¬ 
ing enrolment should be allowed to stand; that in said letter the 
Commissioner said nothing about the Secretary’s letter of February 
19, 1907, affirming the Commissioner’s decision of September 25, 
1906, but in a telegram dated March 1, 1907, said Commissioner 
called attention to the Secretary's letter of February 19, to his re- 
]K>rt of February 27, 1907, aforesaid, and recommended that enrol¬ 
ment l>e denied; and that on March 4, 1907, the Secretary addressed 
a communication to said Commissioner, acknowledging receipt March 
2, 1907. of said report and recommendation of February 27, 1907, 
and rescinded his letter of February 19, 1907, and affirmed the Com¬ 
missioner's earlier decision denying enrolment, and stated: 

If these applicants have been placed upon the roll of citizens of 
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the Crook Nation, their names are hereby canceled from said roll, 
and you are authorized to strike their names from the copy of the 
roll in your possession. The Indian Office will take like action, and 
the Department will also take such action. 

1 he records of the office showed that the names of Jennie Johnson 
and the other relators never were placed on any schedule or roll of 
the citizens of the Creek Nation hy the Dawes Commission, and that 
no schedule containing their names was ever approved by the Sec¬ 
retary of the Interior. It did not appear from the records that any 
notice was ever given Jennie Johnson after February 19, 1907, stat¬ 
ing that her enrolment had been favorably considered hy the Sec¬ 
retary. The letter of the Secretary of February 19, 1907, was not 
received until February 23, 1907. The records show that the Com¬ 
missioner had no knowledge of the Secretary’s letter of February 19, 
1907, until February 23, 1907, when he received the telegram ad¬ 
vising him of the opinion of the Attorney General of February 19, 
1907, which, in effect, held that Jennie Johnson and her children 
were not entitled, and which resulted in the recommendation, 
<5 February 27, 1907, by the Commissioner to the Secretary, 
that the Commissioner s decision of September 25, 1900, be 
not concurred in, and that the decision of May 11, 1901, denying 
their application, he allowed to stand; which was concurred in by 
the Secretary, March 4, 1907. 

On cross examination, witness testified that the Creek tribal roll 
of 1890 was an authenticated roll of Creek Citizens and was recog¬ 
nized hy tlie Creek Citizens and authorities. This 1890 Creek tribal 
roll wi is made pursuant to an act of the National Council of the 
Creek Nation approved October 29, 1890, and was certified to on 
Novemlier 21, 1890, bv L. C. Perryman, then ITincipal Chief of the 
Creek Nat ion. This roll contained the names of Jennie Johnson, 
Cleran Jol inson and Fannie Johnson of the relators. 

The so-called Committee of Eighteen of the Creek tribe was ap- 
]K)inted under the provisions of an act of Congress in the Creek 
Council to correct the Creek rolls and expunge names of noncitizens 
therefrom. The records showed that in 1895 and 1896 the Creeks 
did not place on (lie 1895 and 1896 supplemental rolls the names of 
many persons whose names appear on the 1890 roll, who were found 
noncitizens or doubtful citizens. Some persons were reinstated on 
the rolls and others were refused reinstatement or denied citizenship 
by the Citizenship Commission. 

Prior to February 19, 1907, in all contested Creek enrolment mat- 
lei's it was the practice to give all interested parties an opportunity 
to l>e heard as to their rights hy serving proper notice upon them. 
Allotments were permitted to he selected by persons declared en¬ 
titled to enrolment by the Secretary of the Interior prior to actual 
final approval of the rolls, hut these allotments selected were sub¬ 
ject to cancellation in the event of disapproval of enrolments of any 
persons by the Secretary of the Interior. 

Q. Is it not the fact that the stamping “approval’’ and the actual 
signature of the rolls were regarded as merely formal and perfunc¬ 
tory, prior to February, 1907? 
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The witness responded: 

70 A. I do not consider it in this light, as, under the law, the 

enrolment of no person became final until his name was 
placed on a roll and such roll approved by the Secretary of the In¬ 
terior. 

Is it not the fact that whether enrollment had merely been 
ordered or the order had 1kh*ii carried into effect by the preparation 
of the rolls and the signature of the same by the Secretary of the 
Interior that the Dawes Commission and the Secretary of the In- 
terior both held there was the right, and exercised the right, to re¬ 
fuse enrolment if the roll were not signed, or. if the roll were signed, 
to cancel a name on the roll for cause prior to March 4, 1907? A. 
Yes. 

(J. Is it not the fact that wherever action was taken of the nature 
set forth in Cross-Interrogatory No. 10 it was uniformly, prior to 
February 19. 1907. taken only after the party to be affected thereby 
bad full notice and opportunity to be heard and to defend such 
party’s right to be on the rolls? A. No. 

Asked to give any case where this had been done before February 
19, 1907, without the party in question having an opportunity to 
U* heard, witness said the name of Timmie I ax'. Crock by blood, had 
l»eon stricken by order of the Department, without notice. 

The rules and regulations governing enrolments approved by the 
Secretary of the Interior March 20, 1901, made provision for the 
recognition and government of attorneys and agents representing 
citizenship claimants, and for motions for rehearings and reviews, 
Ik* fore each and all the officials passing at successive stages on enrol¬ 
ment eases. This right of rehearing was refused or accorded both 
after rendition of the decisions of the Dawes Commission and of final 
decision by the Secretary. After the act of April 2(5, 190(>, the 
only difference was that a motion for rehearing or review must l>e 
filed within (>0 days. 

Formal decisions were not rendered in many noncontested eases 
where it clearly appeared that the applicants were entitled to enrol¬ 
ment, but the enrolment of such applicants was not considered final 
until approved by the Secretary—that is, until the names of the 
applicants were placed on a roll and such roll approved by the Sec¬ 
retary of the Interior. 

(). Where the right was not clear or there was objection bv the 
nation, is it not the fact that a formal decision was rendered by the 
Dawes Commission and the Secretary's decision thereon as announced 
by him treated and regarded as establishing the right to enrolment 
or not of the party affected? (See page 2(5 of Report of Dawes Com¬ 
mission for 1904.) 

77 A. Yes, but it was considered that the right to enrolment 

of any person was not finally established until his name had 
l>een placed on a roll and such roll approved by the Secretary of 
the Interior. 

Q. Is it not the fact that the actual physical enrolment and ap- 
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proval of rolls where the party’s right to enrolment had been con¬ 
tested followed as matter of course upon a favorable final decision 
being signed by the Secretary? A. Yes. The enrolment of a per¬ 
son was not considered final, however, until his name had been 
placed on a roll and such roll approved by the Secretary of the In¬ 
terior. In such cases the person was permitted to select an allot¬ 
ment. but. same was subject to cancellation in the event his enrol¬ 
ment was not approved by the Secretary. 

Q. Is it not the fact that after enrolment had been ordered in a 
contested case the party affected was accorded the same rights as to 
selecting an allotment or sharing in tribal funds as where the roll 
containing the party’s name had been actually inscribed and ap¬ 
proved? A. Yes. but the enrollment of any person was not con¬ 
sidered final until his name had been placed on a roll and such roll 
approved by the Secretary of the Interior. The party affected 
might have instituted an allotment contest, which contest would 
have l>con dismissed and the land involved awarded to the contestee 
in the event that the contestant’s name was not placed on the final 
roll, and such roll approved by the Secretary of the Interior. 

Q. Is the statement in the annual report of the Dawes Commis¬ 
sion, dated June 30, 1005, pages 8 and 0. as follows: “Enrolment of 
Citizens. * * * The work of enrolling the members of the 

Five Tril>es in Indian Territory may l>e classed under three gen¬ 
eral heads; 

First, the reception of applications for enrolment. 

Second, the determination of the rights of the applicants. 

Third, the actual placing of the names of these entitled to be 
enrolled upon the final rolls for approval by the Secretary of the 
Interior. 

The third is a perfunctory one which consumes little time, accu¬ 
racy Wing the most imjHirtant factor, a true and correct statement 
of the situation up to and including February 18, 1007. 

A. This statement is substantially correct, but is somewhat mis¬ 
leading in that it might lead to the belief that the enrolment of a 
person was actually completed upon the rendition of a favorable 
decision of the Secretary in his case and Wfore his name had been 
placed upon a roll and such roll approved by the Secretary of the 
Interior. 

There was offered in evidence the following telegram pursuant 
to which the adverse action had been taken in the case of peti¬ 
tioners and others personally held entitled by the Secretary of the 
Interior to be entitled to enrolment and allotment: 


L. K. S. F. L. C. 


Telegram. 
Y. 1\ 


L. L. B. 


Washington, February 23, 1907. 

Bixbv, Commissioner, Muskogee, Indian Territory. 

You are directed to inspect the partial rolls of citizens of the 
Choctaw and Chickasaw nations to determine what persons have 
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been enrolled thereon contrary to the views expressed by the Attor¬ 
ney-General in opinion of February 19, copy sent you this day, and 
whose names should l»e stricken therefrom. You will furnish the 
Department a list of such names, with roll numbers, and give such 
information that it may readily determine whether such names 
should l»e stricken from the rolls. This information should reach 
the Department before March first. Take like action relative to the 
rolls of Cherokee and Creek nations. 

78 It was held in such opinion, among other things, that the 

decisions of the Commission under act of 189(5, not appealed 
from, were final, and that the decisions of the Choctaw and Chick¬ 
asaw Citizenship Court were final, whether claimant's name was on 


tribal rolls or not. 

Decisions of the Department, Imsed upon opinions of the Assistant 
Attorney-General, in favor of claimants in the case of Loula West 
et ah, William C. Thompson et ah, and Richard P. Coleman et ah, 
are rescinded in letter to you this day. The decision of the Depart¬ 
ment in the Ethel Pierson case, minor child of a Choctaw freedman, 
is sustained in the opinion of the Attorney-General. 


1. T. D. 4564-1907. 


E. A. HITCHCOCK, 

Secretary. 


The parties then stipulated and agreed that the several letters 
and telegrams set forth in respondent’s amendment to the return to 
the rule to show cause, to wit, the letter dated Februarv 19. 1907, 
the telegram dated February 26, 1907, the letter dated February 27, 
1907, the telegram dated March 1, 1907, and the letter dated March 
4. 1907, are copies of the originals on file in the Department of the 
Interior (save as to formal parts, such as addresses, etc., which were 
omitted) and that the same should l»e regarded and treated as part 
of the evidence introduced by the respondent the same as if formally 
introduced at the taking of testimony. 

Thereu|H)n counsel both for petitioners and for defendant an¬ 
nounced their case was closed and the same was fully argued before 
the court, which took the case under advisement and later handed 
down an opinion and finding as follows: 

This is a petition for a writ of mandamus to require Franklin K. 
Lane as Secretary of the Interior to place the name- of the |>etitioners 
or cause the same to l>e placed on the approved rolls of the members 
or citizens by blood of the Creek Nation, and to accord to the peti¬ 
tioners the status and rights belonging to blood meml>ers on the 
approved rolls of the Creek Nation of Indians. An amended peti¬ 
tion was filed and the Seoretarv filed an answer and amended 
answer to which the petitioners demurred. The demurrer was 
overruled and the matter is again before the Court after the taking 
of testimonv. 

The material allegations of the answer and amended answer are 
supported by the evidence and upon the hearing the only addi¬ 
tional authority cited by the petitioners was The United States v. 
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Wild-cat et al, decided by the Supreme Court of the United States 
on May 21, 1917, which case however does not sustain the conten¬ 
tion of the petitioners. 

The writ must therefore be refused. 

Settled decree on two days’ notice. 

By the Court: 

WALTER I. McCOY, 

Justice. 

79 Thereupon, on coming into court, counsel for petitioners 

duly in open court noted an exception to the finding of the 
court that the rules, regulations and practice of the Interior Depart¬ 
ment <lid not provide for hearing or opportunity to l>e heard before 
a decision in their favor could be revoked and canceled; 

Also an exception to the finding of the court that petitioners were 
not entitled to a hearing or opportunity to lie heard liefore the de¬ 
cision of the Secretary of the Interior in their favor could be revoked 
and canceled. 

Also an exception to the failure of the court to find that after a 
decision of the Secretary of the Interior in their favor the signing 
and approval of the rolls were mere ministerial acts in the absence 
of a reopening of the cause bv appropriate proceedings and hearing 
or opportunity to be heard thereon; 

And asked that the same lie noted on the minutes of the court 
and the same by the court were allowed and ordered noted on the 
minutes of the court now for then this 26th day of October, A. D., 
1917. 

And thereupon the Court signed the following judgment: 

Judgment. 

This case came on further to be heard at this term: and there¬ 
upon, upon consideration thereof, it is, this 26th day of October, 
1917, 

Ordered and adjudged, that the rule to show cause herein issued 
l>e, and the same is, hereby, discharged, that the relator’s petition 
for the writ of mandamus be, and the same is, hereby, dismissed, 
and that respondent recover his reasonable costs to be taxed by the 
clerk and have execution therefor. 

Bv the court: 

WALTER I. McCOY, 

Justice . 

And thereupon the petitioners again noted the exceptions herein¬ 
before set forth noted by them to the findings of the Court after the 
rendition of the court’s opinion and findings, and asked that the 
same be noted on the minutes of the court, and the same by the 
court were allowed and ordered noted on the minutes of the court 
at the time of the signing of the judgment aforesaid. And there¬ 
upon from the aforegoing judgment, the relator on the 26th day of 
October, 1917, prayed an appeal in open court to the Court of 
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Appeals for the District of Columbia, and the same is hereby 
80 allowed; whereupon the penalty of a bond for costs on appeal 
is hereby fixed in the sum of *$100, with leave to the relator 
to deposit the sum of $50 with the Clerk of the court in lieu of 
said bond. 

Bv the Court: 

WALTER I. McCOY, 

Justice . 

Be it further rememWed that the foregoing comprises all the 
evidence that was adduced at the trial of this cause and all the pro¬ 
ceedings that took place at the trial and that each of the several 
and separate exceptions taken by counsel for the petitioners and 
hereinl>efore set forth was so taken by counsel for the |>ctitioners 
then and there and each of said exceptions was separately and sev¬ 
erally duly entered upon the minutes of the Justice presiding at the 
trial and counsel for petitioners now pray the Court to sign and seal 
this bill of exceptions and the same is accordingly signed and sealed 
and made part of the record in this cause now for then this the *S0th 
dav of January, 1918. 

Bv the Court: 

WALTER I. McCOY, 

Justice. 
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the UNITED STATES OF AMERICA EX REL. 
JENNIE JOHNSON ET AL., Appellants, 

VS. 

franklin k. lane, secretary of the 

INTERIOR. Appellee. 


BRIEF OF APPELLANT. 

I his is an appeal from a judgment of the Supreme 
Court of the District of Columbia (trails, rec., p. 55) 
dismissing, with costs against them, a petition by appel¬ 
lants praying that a writ of mandamus issue against 
appellee as Secretary of the Interior (p. 2) requiring him 
to enroll appellants and to accord to them the status and 
rights belonging to blood members of the Creek tribe of 
Indians and for other and general relief (p. 9). The 
judgment was entered after testimony taken which dis¬ 
closed that appellants had been found entitled to enrol¬ 
ment, after due and orderly procedure, in a decision pro¬ 
mulgated in the regular manner by the Secretary of the 
Interior, and that after this decision had l>een forwarded 
to subordinates with directions to prepare a formal roll 
for his approval the Secretary by a blanket order applying 
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to this and hundreds of other cases had revoked, without 
notice or an opportunity to be heard, his former action 
and had directed that where parties came or were sup¬ 
posed to come within a certain class and a certain opinion 
ot the Attorney General that their names should be can¬ 
celed trom the rolls, it their names already were on ap¬ 
proved rolls, and that if the rolls had not yet been pre¬ 
pared and approved that the prior decisions in their 
favor should be ignored and no rolls prepared (pp. 53 
and 54). The pending case differs from the Goldsby 
and Allison. Choctaw and Cherokee cases in that in those 
cases the writs of mandamus were issued to comj)el the 
Secretary of the Interior to remove cancellations of their 
enrolments which he had attempted to note on the ap¬ 
proved schedules oi rolls of those tribes, whereas in the 
instant case the Secretary's prior acts, in advance of his 
cancellation order without notice and an opportunity to 
be heard, had not resulted in his stamping approved a roll 
containing their names for the reason that the aforesaid 
opinion of the Attorney General came down too soon 
alter the Secretary s judgment or decree in favor of the 
enrolment of the appellants for the roll containing their 
names to be prepared and signed by him. his blanket order 
revoking prior granted rights in the instant cases coming 
five days after announcement of his decision in their 
favor. 

The element of want of notice and an opportunity to 
be heard is. in their cases, on all fours with the cases of 
Goldsby, Allison and more than a thousand others whose 
rights were struck down by the blanket order referred to 
and whose rights were restored to them subsequently 
under the opinion of the Supreme Court in U. S. ex rel. 
Garfield vs. Goldsby, 211 U. S., 168-76. 
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Statement of the Case. 

Jennie Johnson is a one-eighth Creek blood Indian and 
the other appellants are her children. Several of the ap- 
pcllants a?*e minors. Jennie Johnson with her children 
lemoved from Texas to the Creek nation in the then 
Indian 1 erritory in 188(1 (see finding of Commissioner 
to the Five Civilized *1 ribes Bixbv (p. 40), approved by 
the Commissioner of Indian Affairs (p. 41), and affirmed 
by the Secretary of the Interior (p. 42)). Under the 
Creek tribal laws recognized as valid by the United States 
it was provided that a person to be a Creek citizen must 
not only be of Creek blood but must continue to reside 
within the Creek nation, inasmuch as its tribal tenure to 
land was dependent on it continuing to reside on the land 
conveyed to it. i he Creek law provided, however, that 
wheie Creeks by blood moved away they might reacquire 
Creek status by moving back to the Creek nation and ob¬ 
taining tribal recognition from the Creek National Coun¬ 
cil, and their rights then continued, if residence continued, 
as though never separated from the tribe. 

In 1890 an authenticated Creek tribal roll was made up 
and Jennie Johnson’s name was placed on this roll (p. 40), 
together with the names of those of her children then 
born. This roll was made pursuant to an act of the 
Creek National Council approved October 29, 1890 (p. 
•’ll, and later was certified to by the principal chief of 
the Creek nation. From the time of their removal to 
the Creek nation in 1880 the appellants continuously re¬ 
sided in the Creek nation (p. 40). 

In 1893 the Congress first took up the matter of the 
division of the communal estates of the Five Tribes in 
severalty as a preliminary to carving out a new state to be 
made up of the Indian Territory and the old territory of 
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Oklahoma. Its view was that the work was one that 
could not be entrusted to the tribal authorities, inasmuch 
as if left to themselves the temptation to wrong would be 
too great, in view of the vast wealth of the land owned 
by the tribes. 

In the report of the Senate Special Committee on the 
Indian Territory made May 7, 1894, it was said: 

“If citizenship is left without control or super¬ 
vision to the absolute determination of the tribal 
authorities with power to decitizenize at will, the 
greatest injustice will be perpetrated and many 
good and law-abiding citizens reduced to beggary.” 

This report the court may notice under the case of 
Xew York Indians vs. the 17 S., 174 U. S., 1. The 
Supreme Court cited the above quotation in its opinion in 
Stephens vs. Cherokee Nation, 174 U. S.. 44f>-52. 

In 189.”> a payment was to be made to the Creeks and 
allotment was imminent and thev ap|>ointed a so-called 
Committee of Eighteen known as the Colbert Committee 
to make up new rolls, and this committee did not put on 
this roll the names of appellants and of many other per¬ 
sons 6n the 1890 roll on the ground that they were non¬ 
citizens or doubtful citizens (p. 51). 

By act of June 10. 1890 (29 Stats.. 321-29), Congress 
passed its first legislation for the enrolment of members 
of the Five Tribes and the division among those enrolled 
tribal members of the tribal estates in severalty. This 
act provided: 

“That the rolls of citizenship of the several 
tribes as now existing are hereby confirmed.’' 

The act further provided that either the Commission 
to the Five Civilized Tribes or certain tribal authorities 
should determine the right of all other persons to be en- 





rolled, with right of appeal to the United States District 
Court, whose decisions should be final. 

The constitutionality of this legislation was upheld in 
Stephens vs. Cherokee Nation, supra, but the court de¬ 
clined to pass on any other questions than the one of con¬ 
stitutionality. Jennie Johnson sought enrolment for her¬ 
self and her children under this act but they were refused, 
as were many others whose names were to be found on 
the authenticated 1800 Creek roll, and the District Court 
upheld the refusal to enroll (pp. 40-41). 

At this time it was a much mooted question whether 
the Secretary of the Interior and the Dawes Commission 
had any right to examine into the merits of cases where 
the applicants* names appeared on the 1800 or any other 
authenticated roll, just as later the question was much 
mooted whether the decision of the United States District 
Court was final. The ultimate decision of the Secretary, 
as will be seen hereinafter, was that there was no au¬ 
thority to deny enrolment where applicants’ names were 
on any of the authenticated Creek rolls, and that the 
action of the Committee of Eighteen as to the 1895 roll 
in striking off names was void and did not affect rights. 

On June 7, 1897 (30 Stat., 62-84), Congress took up 
the construction of the Act of June 10, 1896, and pro¬ 
vided that the words rolls of citienship as used in the Act 
of June 10, 1896, “shall be construed to mean the last 
authenticated rolls of each tribe which have been approved 
by the council of the nation” (Rec., p. 4). This act fur- 
thei pro\ ided that where an investigation was made to 
determine the rights of any party to remain on a roll “the 
party affected shall have ten days’ previous notice.” 

The preceding legislation was followed by the com¬ 
prehensive act of June 23, 1898 (30 Stats., 495-503), 
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which dealt with the whole subject of enrolments and 
allotments and was entitled “An act for the protection of 
the people of the Indian Territory, and for other purr 
poses.” 

This act by Section 21 confirmed the Cherokee roll 
of 1880 and the Dunn roll of Cherokee freedmen and 
directed the Commission to the Five Civilized Tribes to 
“investigate the right of all other persons whose names 
are found on any other roll and omit all such as may have 
been placed thereon by fraud or without authority of 
law, enrolling only such as may have lawful right thereto, 
and their descendants born since such rolls were made.” 
It further settled a bone of contention by providing that 
“No person shall be enrolled who has not heretofore re¬ 
moved to and in good faith settled in the nation in 
which he claims citizenship.” thus sustaining the tribes 
in their contention that blood alone was not sufficient to 
constitute tribal right. It also was specifically provided 
that the Commission “shall have access to all rolls and 
records of the several tribes.” 

The jurisdiction or right to enroll was limited, to an 
extent, by the act of May 13, 1900 (31 Stats., 23t>), 
which provided that the Commission “shall not receive, 
consider, or make any record of any application for 
enrolment” of a person who “has not been recognized as 
a citizen thereof and duly enrolled or admitted as such.” 

1 A he act approved May 27, 1902, making appropria¬ 
tion for the Indian service added to the Creek rolls “all 
children born to duly enrolled and recognized citizens 
of the Creek nation up to and including the 25th day of 
May, 1901”—tribal rights to continue if death later oc¬ 
curred, and this later was further extended bv the Creek 
supplemental agreement. 

The Creek agreement with the United States approved 




March 1 , 1901, by Section 29 (31 Stat., 864), provided 
that certain Creeks then living in Texas should be en¬ 
rolled provided they moved to the Creek nation before 
the rolls were completed, and was followed by a supple¬ 
mental Creek agreement of June 30, 1902, which by 
Section 19 (32 Stat., 500) directed the Secretary of the 
Interior to put-each citizen who had “selected” his allot¬ 
ment in unrestricted possession of it. 

The Creek agreement was the first of the agreements 
with the five tribes to be approved. It was followed by 
an agreement with the Choctaws and Chickasaws ap¬ 
proved July 1 , 1902, which provided, Sections 31 to 33, 
tor the creation of a special Choctaw-Chickasaw citizen¬ 
ship court whose judgments “shall be final.” 

The previous legislation heretofore referred to had 
made the approval of the rolls by the Secretary final. 
Hut it was not until an act approved April 26, 1906 (34 
Stats., 137), that provision was definitely made for clos¬ 
ing the rolls, this act containing the following proviso: 

1 hat the rolls of the tribes affected by this 
act shall be fully completed on or before the 4th 
day of March, 1907, and the Secretary of the 
Interior shall have no jurisdiction to approve en¬ 
rolment of any person after said date.” 

The Choctaw-Chickasaw agreement of 1902 ultimately 
was referred to the Attorney General, and it was, as will 
be seen later, a wide and summary application of this 
opinion, without notice, on the last day before closing the 
rolls, to about fourteen hundred persons previously held 
entitled, that brought the judiciary into action to pro¬ 
tect rights stricken down and caused it to preserve and 
protect in the neighborhood of fourteen hundred persons 
affected by a blanket order made by Secretary Hitch¬ 
cock. 




Procedure as to Enrolments. 


Up to February 23, 11)07, the Secretary of the In¬ 
terior, the Commissioner of Indian Affairs and the Com¬ 
mission for the Five Civilized Tribes conformed, rather 
closely, their work of determining enrolment and allot¬ 
ment rights to procedure in courts and in quasi judicial 
tribunals. The substance of due process of law and 
equal protection of the laws to all alike was strictly 
observed. 

The rules and regulations approved by the Secretary 
made provision (p. :>2 ) for the recognition and govern¬ 
ment before the commission to the five tribes of attor¬ 
neys and agents representing claimants to citizenship. 
There was a full right to adduce testimony and be con¬ 
fronted with witnesses, and to cross-examine. The rijrht 

o 

to be heard, by motion, in interlocutory matters and for 
rehearings and reviews before all officials passing at 
successive stages on enrolment cases was carefully ob¬ 
served. As stated by a witness for the appellee, Wil¬ 
liam H. Angell (p 49 ). it was (p. 51), “Prior to Febru¬ 
ary 19, 1907, in all contested Creek enrolment matters 
the practice to give all interested parties an opportunity 
to be heard as to their rights by serving proper notice 
upon them.*' It also (p. 49) “was the practice of the 
Dawes Commission to notify interested parties of favor¬ 
able or unfavorable decisions rendered by the Commis¬ 
sion in contested enrolment matters, and similarly to 
notify them of the decision of the Secretary of the In¬ 
terior, whether favorable or unfavorable. 

Interlocutory orders were made from time to time by 
either the Dawes Commission or the Commissioner of 
Indian Affairs or the Secretary of the Interior (p. 43). 

The Dawes Commission • made investigations, con- 
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suited tribal records, which were made a part, by refer¬ 
ence, of decisions and where hearings took place these 
records showed the time and place of hearing, appear¬ 
ances of attorneys and in other respects, including the 
swearing of parties and transcription of testimony, con¬ 
formed to “a hearing before a master in chancery” (p. 
43). The general practice (p. 43) was to have proceed¬ 
ings with an opportunity to the Indian nations to hear 
and defend against the rights of applicants. 

Applicants came before the commission with attor¬ 
neys where they desired and it was “the uniform prac¬ 
tice for the tribal attorneys to be present” (p. 43). 

The Dawes Commission when the case was closed ren¬ 
dered “a decision in the form of a judgment for or 
against the person.” “It was not,” said this witness ( Jo¬ 
seph \Y. Howell), an old employee in the Assistant At¬ 
torney General's office for the Interior Department, “a 
recommendation, but rather in the form of a judicial 
decree.” 

In 90 per cent of the cases there was no contest (pp. 
39, 42, 44) and in these cases the Dawes Commission 
merely prepared the rolls and transmitted the same to 
Washington for the signature of the Secretary, with such 
accompanying report, if any, as the commission itself 
thought proper (p. 44). 

W here there was question raised as to the right to 
enrolment the Dawes Commission did not send up rolls 
or schedule for approval, but the practice was to trans¬ 
mit the decision of the Dawes Commission to the appli- 
cant or his attorney and also to the tribal attorney with 
notification of the forwarding of the record and de¬ 
cision to the Secretary (p. 43). In some cases the noti¬ 
fication was given that the party would have a certain 
named time within which to act (p. 43), but the work 
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at Washington on appeal was so heavy that thirty days 
or more elapsed until the very close of the work between 
the Dawes Commission for warding the record and any 
case being taken up or reached by the Secretary (p. 40). 

Notice and an opportunity to the party to be heard and 
to fully present his case was always a part of the pro¬ 
cedure (p. 47). “The party would not be taken advan¬ 
tage of in any way. The only formality observed in 
respect to motions for rehearing or reconsideration was 
the requirement of notice to the other party. It was the 
regular practice of the Department to require the party 
who filed a motion to serve it on the other partv.” 

Motions for rehearing or review could be filed at anv 
time until the Act ot April 20, 1000, which required such 
motions to be filed within sixty days of the last prior 
decision (p. 52). 

Where any new matter was presented “the commission 
would be instructed to reinvestigate that point and give 
the party an opportunity to be heard, if he had not al¬ 
ready had it (p. 47).” 

The Secretary held that until March 4, 1007. whether 
a person’s name was on a roll or not that he (the Secre¬ 
tary) had a right (p. 44) on his own motion or that of 
any one else dissatisfied to reopen what had been done. 
This applied to approved rolls, the same as to cases where 
a formal decision had been announced. Up to February 
10. 1007, all the regulations and practice afforded notice 
and an opportunity to be heard or to defend, however. 

Upon the receipt of the record in Washington, as 
before the Dawes Commission, motions and briefs were 
permitted to be filed freely. The Commissioner of In¬ 
dian Affairs first examined the record and made report 
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thereon in the form of a recommendation to the Secre- 
tary (p. 4<‘3). “Both applicants and the tribe were af¬ 
forded every reasonable facility to establish their cases.” 
but it was the rule “not to consider any paper unless 
service was made upon the opposite party.” 

The Secretary's decision took the form of a decision 
that the party was or was not entitled “to enrolment 
and directed the Dawes Commission to enroll him as a 
citizen of the nation” (p. 44). It stated where the 
Dawes Commission decision was upheld that “your de¬ 
cision is hereby affirmed” (p. 42). The Secretary’s 
decision was final in its term (p. 44), but was regarded 
as subject to reopening on motion to review or rehear¬ 
ing (p. 44), as were the actual rolls themselves. 

Where there was Washington counsel a copy of the 
Secretary's decision was forwarded to him (p. 48), but 
the system in general contemplated notice to the par¬ 
ties through the Dawes Commission. This commission 
mailed the notices where there was not a Washington 
counsel, after receipt of the decision, favorable or un¬ 
favorable, of the Secretary (p. 40). A series of books 
also was kept in the Department at Washington, in 
which were recorded the decisions of the Secretary by 
press copying the same and it was the settled practice 
to permit free inspection of these records by the parties 
or their attorneys (p. 48 ). 

The decision of the Secretary was considered final, 
subject to the same limitations as were the rolls. The 
witness Howell testified (44) that he could recall no 
case in which prior to February 19, 1907, where after 
the Secretary in a formally signed letter had adjudicated 
the party entitled to enrolment and had directed prep- 
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aration of a roll containing the party’s name to be signed 
by him in which the party had not been enrolled or given 
an opportunity to be heard if any objection arose, and 
the witness Angell could recall only one case in which 
this hail occurred and he did not set torth what peculiar 
facts caused this single departure. 

In reporting on its work the Dawes Commission on 
June *30, 1005, stated that after determination of the 
rights of applicants the actual placing of their names on 
the final roll was “perfunctory ” (p. 53). 

The Secretary’s decision was regarded, as testified to 
by Mr. Pike, an old employee (p. 3G), as final unless 
after decision objection or other cause for suspension 
arose. It was considered “as a judgment in respect to 
the merits of the case.” and the usual procedure was to 
prepare a roll following the decision being signed ami 
to make everything ready so that all the Secretary “had 
to do was to affix his signature to the place made for his 
approval.” 

The witness Howell testified that the decision was 
“regarded as final to the extent that I have described 
before that it would stand unless it was properly set 
aside”—meaning by properly set aside unless “motion 
for rehearing and reconsideration were allowed”—after 
notice and opportunity to oppose it. 

The witness Angell testified that the Secretary’s de¬ 
cision was considered as establishing the party’s right, 
but he did not regard it as final until the roll was actually 
stamped and signed, but a party decided entitled might 
select an allotment or contest an allotment, subject, how¬ 
ever, to final enrolment (p. 53). If actually enrolled, 
he was liable, for cause and after notice, to be deprived 
of his enrolled status 





The Cases Under Which Appellants Won Citizenship 
Rights and Then Were Not Enrolled. 

The question as to whether or not adverse decisions 
under the Act of 1896 of either the Dawes Commission 
or the District Court worked an estoppel or bar to a 
party applying for enrolment and having his case decided 
on the merits under the subsequent legislation came 
before the Assistant Attorney General for the Interior 
Department in 1904. and in an opinion rendered by him 
and approved January 31. 1905, by Secretary Hitchcock 
(p. 36-37), it was held that no such bar existed and 
that there was jurisdiction to consider such cases. Under 
this ruling in this Creek test and the later Creek test 
case of Frank London (p. 40) holding that the striking 
of names from the 1895 roll by the Committee of 
highteen (p. 40) did not bar consideration of the merits 
of new applications, the appellants applied for enrolment 
and the Dawes Commission held in a formal decision 
(p. 39-41) that they were entitled to enrolment. The 
record was transmitted to Washington on September 25, 
1906 (p. 42 ), and the Commissioner of Indian Affairs 
recommended affirmance of the decision of the Dawes 
Commission favorable to enrolment and this decision was 
transmitted to the Secretary of the Interior, who on 
February 18, 1907 (p. 42), affirmed the decision of the 
Dawes Commission, the several opinions showing appel¬ 
lants had Creek blood, residence and tribal recognition, 
the sole requirements for Creek citizenship. 

On the Merits, Therefore, They Are Concededly 
Entitled to be on the Rolls. 

On February 19, 1907, Attorney General Bonaparte 
(24 Opin. A. G., 127) approved an opinion by William 
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R. Harr, one of his subordinates, passing on certain 
Choctaw and Chickasaw enrolments, the chief of which 
held that under the Choctaw-Chickasaw agreement of 
1902 the decisions of the special Choctaw-Chickasaw 
citizenship court were final and binding on the Secretary. 
That opinion (p. 35 "I did not undertake to pass on Creek 
enrolments, no hearing was given to any person inter¬ 
ested in Creek enrolments and at no time in either the 
Department of Justice or the Department of the Interior 
did Jennie Johnson or the other appellants have any 
opportunity to be heard (p. 35). After this opinion was 
received an assistant chief in the Indian Territory Divi¬ 
sion of the Interior Department, Mr. Pike (p. 35), pre¬ 
pared a telegram on February 23, 1907 (p. 53), which 
Secretary Hitchcock signed directing an inspection of 
the Choctaw-Chickasaw rolls and that report should he 
made of names which should be stricken from those 
rolls as being thereon contrary to the opinion of the 
Attorney General. It directed like action should l>e taken 
as to Cherokee and Creek rolls. 

The Dawes Commission under this action made a re¬ 
port pursuant to which nearly fourteen hundred names 
of persons on the approved rolls were cancelled by Secre¬ 
tary Hitchcock on March 4, 1907, without notice or 
hearing. These names have been restored under the 
decisions referred to in the Goldsby and Allison cases. 

There were a few cases, comparatively, where the rolls 
either had been prepared but not signed and stamped 
approved, or where the clerical and perfunctory work of 
preparing the rolls had not l>een performed, following 
receipt of decisions, prior to receipt of this telegram 
The case of appellants is in the latter class. It is con¬ 
ceded no hearing, notice or opportunity of defense was 
accorded appellants to assert that their cases did not come 
within the opinions of the Attorney General, and that 
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such rights as they had under the decision of the Secre¬ 
tary were stricken down pursuant to this blanket tele¬ 
gram of February 23, 1907, and contrary to the settled 
prior rule practice and usage of the Department. 

Argument. 

Counsel believe that the several assignments of error 
are so interrelated that they may all be argued together. 
1 he matter of the Secretary’s power with reference to the 
rolls has been before the courts heretofore and as a result 
these propositions may l)e regarded as settled: 

that the Secretary prior to March 4, 1907, had the 
power at any time, with notice and an adequate oppor¬ 
tunity to defend, to cancel and undo his prior acts in 
approving enrolments, even where the rolls had been 
stamped and signed by him as finally approved and allot¬ 
ments had reached the stage of issuance of allotment cer¬ 
tificates, U. S. ex rel. Lowe vs. Fisher, 223 U. S., 95; 

that the Secretary where rolls had been finally approved 
by him could not without notice and an opportunity to 
defend cancel and revoke approval of the rolls, whether 
allotments had been selected or not, Garfield vs. U. S. 
ex rel. Goldsby and Allison, 211 U. S., 168-176; 

that where, without notice and opportunity given the 
heirs to defend, the Secretary undertakes to note on the 
rolls that the party enrolled had died too soon and was 
not entitled to enrolment or to share in tribal lands and 
funds such action is “void and of no effect.” United 
States vs. Wildcat, recently decided. 

The courts have not been heretofore called on to decide 
the questions, now presented, namely, whether, without 
notice and an opportunity to defend, the Secretary could 
revoke a decision duly approved by him adjudicating a 





party entitled to enrolment and directing enrolment, and 
whether this could be done pursuant to a blanket order 
that was contrary to the prior settled rules, practice and 
method of procedure and was adopted solely for a certain 
class of cases. 

Assignments of errors 4. 5 and 7 allege error on the 
part of the court below in holding, in effect, that the 
decision of the Secretary, affirming a judgment or finding 
of the Dawes Commission, did not confer rights and was 
in effect not binding as conferring rights until the roll was 
approved, that it did not constitute an adjudication of 
rights and that the decision promulgated could be revoked 
for new matter or on new issues without giving the 
party affected notice and an opportunity to be heard. 

The record establishes clearly that when the Dawes 
Commission and the Secretary decided a party was enti¬ 
tled to enrolment that in the Creek nation (however it 
may have been in other nations where the agreements as 
to selections were different), the party ordered enrolled 
was, in advance of actual enrolment, entitled as of right 
to select an allotment of land and to contest the right to a 
particular allotment of any other person. 

1 hat whether the party would prevail in the contest or 
would be permitted to retain the allotment selected was 
dependent, among other things, on getting on the roll ap¬ 
proved by the Secretary, but that these same limitations 
on contests and selections applied as well to continuance 
on the rolls after once placed thereon until March 4, 1907. 

That the decision or judgment or decree as announced 
by the Secretary took the form of a final adjudication of 
rights, subject to reopening for cause, after notice (until 
February 23, 1907), and that the actual enrolment was 
regarded as merely perfunctory, in contested cases, after 
rights had been adjudicated and a decision signed. 
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This is Established by the Annual Report of the 
Dawes Commission Itself for 1905. 

That the decision, like the rolls, was open to subsequent 
reconsideration but that the uniform procedure for years 
had been to afford all parties full notice and opportunity 
to defend against any attempted reconsideration or re¬ 
opening of the matter adjudicated and that no departure 
from this fixed procedure occurred until on and after 
February 23, 1907. That the departure on February 23, 
1907. took the form of a wide, sweeping order applying 
to all tribes, though the opinion dealt with only certain 
tribes. 

UNDER SUCH CONDITIONS HAS THERE 
BEEN DUE PROCESS OF LAW AND HAS A 
PARTY HAD THE EQUAL PROTECTION OF 
THE LAWS WHERE THE PRIOR DECISION 
HAS BEEN REVOKED AND SUCH RIGHTS AS 
THE DECISION CONFERRED HAVE BEEN 
TAKEN AWAY WITHOUT NOTICE AND AN OP¬ 
PORTUNITY TO BE HEARD? OR HAS THERE 
BEEN AN ARBITRARY AND ILLEGAL EXER¬ 
CISE OF POWER WHICH THE COURTS IN A 
PROPER CASE WILL REDRESS? 

In Garfield vs. Goldsby, supra, the Supreme Court said: 

“As has been affirmed by this court in former 
decisions there is no place in our constitutional 
system for the exercise of arbitrary power. It 
has always been recognized that one who has 
acquired rights by an administrative or judicial 
proceeding cannot be deprived of them without 
notice and an opportunity to be heard. The right 
to be heard before property is taken OR RIGHTS • 
OR PRIVILEGES WITHDRAWN which have 




18 


been previously legally awarded is of the essence 
of due process of law.” 

In Interstate Commerce Commission vs. L. & N. R. R. 
Co., 22? U. S., 88, the Supreme Court said: 

“That administrative orders, quasi judicial in 
character, are void if a hearing was denied; if 
that granted was inadequate or manifestly unfair; 
if the finding was contrary to the ‘indisputable 
character of the evidence,' or if the facts found 
do not as a matter of law. support the order 
made.” 

i hat this right to notice and a hearing applies not only 
to the right to adduce evidence but to the right to be 
heard on the law, to have notice of any issues on which 
rights may be said to depend, and to defend against an 
attempted application to one case of the facts and law of 
other cases is, counsel submits, a constitutional privilege. 

A party is entitled to have, as of right, a procedure 
adopted that will not conclusively presume either the 
facts or the law against him. He has a right to the set¬ 
tled procedure previously deemed essential to a just deter¬ 
mination of the merits of controversy and to protection 
against deprivation of a previously acquired status by 
means of new special action applied bv court or admin¬ 
istrative officer. 

Iowa Central Railway Company vs. Iowa. 160 
U. S., 389. 

It is clear that the Fourteenth Amendment in no way ‘ 
undertakes to control the power of a state to determine 
by what process legal rights may be asserted or legal 
obligations be enforced, provided the method of procedure 





adopted for these purposes gives reasonable notice and 
affords fair opportunity to be heard before the issues are 
decided. 

Simon vs. Craft, 182 U. S., 427. 

The essential elements of due process of law are notice 
and opportunity to defend. In determining whether such 
rights were denied we arc governed by the substance of 
things and not by mere form. * * * The due process 
clause of the Fourteenth Amendment does not necessitate 
that the proceedings in a state court should be by a par¬ 
ticular mode, but only that there shall be a regular course 
of proceedings in which notice is given of the claim as¬ 
serted and an opportunity afforded to defend against it. 
See Twining vs. New Jersey, 211 U. S., 78. 
Londoner vs. Denver, 210 U. S., *373 (a tax case, 
due process being at its lowest point in matters 
of taxation). 

The decisions of the state courts are to the same pur¬ 
port. 

Wulzen vs. Board of Supervisors, 101 Cali¬ 
fornia, 15. 

“The term due process of law, in its broad 
sense, signifies such an exercise of the powers of 
the government as the settled maxims of law per¬ 
mit and sanction and under such safeguards for 
the protection of individual rights as those maxims 
prescribe. * * * Whenever an act determines a 
question of right or obligation or of property as 
the foundation upon which it proceeds such an act 
is to that extent judicial (p. 20). Administrative 
process it has been said of the customary sort is 
as much due process of law as judicial process. 
To settle the question as applied to a given state 
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°f tacts we have but to examine the previous con¬ 
dition ot things in use and regarded as essential 
to the protection of the rights of the individual 
under such circumstances, and if in substantial 
compliance with such essentials, the course pre¬ 
scribed may be said to be in consonance with the 
law of the land and to constitute due process of 
law.” 

In the instant case whether the matter of enrolment be 
regarded as administrative or quasi judicial what was 
done subsequent to February 23, 1007, was not of the 
customary sort: it did not protect the rights of the indi¬ 
vidual: it did not afford notice and an opportunity to be 
he.nd on the new issue or alleged issue presented: it was 
not in consonance with the previous rules, practice and 
usage: it was the application of a mere blanket imperial 
ukase enacted for the special occasion, and a departure 
irom all that had been held essential theretofore—a pro- 
cedure out oi a place in a republican form of government. 

In the Matter of Hatch, 2 Jones and Spencer 
(N. Y„ 80). 

Due process means a suit instituted and conducted in 
accordance with the prescribed course of procedure. 

Zeigler vs. South and North Alabama Railroad 
Company, 58 Ala., 594. 

An act which fixes absolute liability on a corporation 
to make compensation lor injuries done to property in 
the prosecution of its lawful business without any wrong, 
fault or neglect on its part, when under the general law 
of the land no one else is so liable under such circum¬ 
stances does not provide due process of law and is there¬ 
fore void. 

Dreyfus vs. City of Montgomerv, 58 Southern 
731. 
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“The laws must operate on all alike and not sub¬ 
ject the individual to an arbitrary exercise of the 
powers of government to constitute due process.” 

Davis vs. Florida Power Company, (i4 Fla., 247. 

“No person or class can be singled out as a 
special subject for arbitrary and unjust discrimi¬ 
nation and hostile legislation”— 

a fortiori not to be singled out in a special blanket tele¬ 
gram and later special discrimination. 

Wynehamer vs. People, 2 Parker’s Crim. Rep., 

421. 

“The terms law of the land and due process of 
law in all cases require a judicial investigation not 
to be governed by a law specially enacted to take 
away and destroy existing rights but confined to 
the question whether under the pre-existing rule 
of conduct the right in controversy has been law¬ 
fully acquired and is lawfully possessed.” 

In the instant case appellants under previous orderly 
procedure acquired rights that left what remained, in the 
language of the Commision in one of its annual reports, 
“perfunctory,” notwithstanding that with notice and op¬ 
portunity for defense those rights could be taken away 
whether the matter had gone to the length of perfection 
of the perfunctory matters or not. 

Wright vs. Cradlebaugh, 3 Nev., 310. 

Due process requires that the party shall be properly 
brought into court and when there shall have a right to 
set up any lawful defense to any proceeding against him. 
The legislature under pretense of regulating pleading can¬ 
not deprive a party of plain rights. 

In James vs. Germania Iron Co., 107 Fed., 597, the 





court held specifically that the Secretary of the Interior 
could not by new rules or new special action taken sub¬ 
sequent to a party's acquisition of rights deprive the 
party of that to which he had become entitled under 
existing procedure. 

In the departmental case of Hitchcock vs. Smith, 34 
App. D. C., 52, this court held that not only was the 
party entitled to opportunity to adduce evidence, but to 
have notice of the issues to be presented and met and to 
advance his arguments, saying, by Mr. Justice Robb, 
that due process of law is had only when full oppor¬ 
tunity is presented to introduce all the evidence and argu¬ 
ments which the party deems important, and to be con¬ 
fronted with witnesses against him, he having had notice 
of the question at issue. 

That the matter had not gone to the point of an 
approval of the rolls, it is submitted, does not change 
the rule. That at such stage less formality of procedure 
mav have sufficed than where the rolls had been actually 
approved may lie conceded arguendo, for here there is a 
concession, and also it is proved that there was no notice 
whatsoever. The decision placed in the public files was 
a determination as much final in its nature as was the 
stamping and approval of the rolls; either was subject 
to reopening, but reopening with notice. The land rights 
were practically the same, to select and retain the selec¬ 
tion provided that before March 4, 1007, the enrolment 
rights previously adjudicated were not taken away and 
held to have been improperly determined. 

In Orchard vs. Alexander, 157 U. S., 381-83, the court 
said : 

“Of course, this power of reviewing and setting 
aside the action of the local land officers is, as 
was decided in Cornelius vs. Kessel, 128 U. S.. 


456, not arbitrary and unlimited. It does not 
prevent judicial inquiry. The party who makes 
proofs, which are accepted by the local land offi¬ 
cers, and pays his money tor the land, has ac¬ 
quired an interest of which he can not be arbi¬ 
trarily dispossessed.’* 

See U. S. vs. Detroit Lumber Co., 200 U. S., 
321. 

Knapp vs. Alexander, 237 U. S. 

Strictly Public Land Cases. 

Lewis vs. Shaw, 57 Fed., 516: 

“Where an entry on public land is allowed at 
the Land Office, and payment for the land is 
received, the entry is prima facie valid; and pro¬ 
ceedings by the Commissioner of the General 
Land Office and the Secretary of the Interior to 
cancel the entry for misrepresentations of the en- 
tryman, without notice to a bona fide purchaser 
from the entryman, are void. 

“The power of the Commissioner of the Gen¬ 
eral Land Office to cancel an entry of public land 
for sufficient cause can not be denied, but his 
power is limited, and not to be exercised in an 
arbitrary manner, so as to divest the property 
rights of individuals lawfully acquired. Stanson 
vs. Clark, 45 Fed., 760. * * * 

“In this country property rights of an indi¬ 
vidual can not be lawfully divested without giv¬ 
ing him a hearing. Windson vs. McVeigh, 93 
U. S., 274. * * * After Miller and Ryan had 
parted with their interest in the land they were 
not authorized to defend the entry, so as to bind 
their vendee by any determination in a proceeding 
of which he received no notice. The Commis¬ 
sioner and the Secretary in assuming to cancel 
the entry, acted without jurisdiction, and their 
proceedings are void.” 
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Risdon vs. Davenport. o7 N. W., 432. 

A public land case. The case in court turned on the 
question whether there should be recognized as valid 
action of the Commissioner of the General Land Office 
and the local land officer in canceling an entry made by 
one Conway. It appeared one Conway had made land 
entry and received a duplicate receipt from the register 
and receiver of the local land office. Later the land was 
mortgaged to Davenport, the law permitting this in ad¬ 
vance of patent. Risdon subsequently filed contest pro¬ 
ceedings alleging the Conway entry was fraudulent. 
Conway was not personally served with notice of the 
contest proceedings, but only by publication, and Con¬ 
way never actually appeared in the proceedings. Service 
by publication under the Land Office rules could be made, 
but only where by affidavit of the contestant (Risdon ) 
it appeared that personal service could not be made. No 
such affidavit was made. 

The court held that “such a rule (as to service) is 
reasonable and right, and a contrary rule or practice 
would be unreasonable and wrong; that Conway was en¬ 
titled to notice and the result of the pleaded facts was 
that it appeared the land official had cancelled the Con¬ 
way entry without notice and an opportunity to be heard. 
The cancellation it therefore held was void, as being 
made without due process of law; that “neither the reg¬ 
ister and receiver nor the Commissioner of the General 
Land Office could arbitrarily or voluntarily cancel Con¬ 
way’s entry.” and that the only lawful proceedings that 
had been had having been those whereby Conway had 
obtained a certificate . it must be held he was entitled to 
a patent and that therefore the patent that had been 
issued to Risdon after cancellation of Conway's entry 
was void and conveved no interest to Risdon, since pat- 
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ent could not issue to a second party where a first party 
ieas entitled under the only proceedings that had been 
judicially had. 

Defies vs. Second National Bank, 75 Amn. St. Re¬ 
ports, 875. 

The power of the land department to cancel a public 
land entry for fraud can be exercised only after notice 
to and a hearing of the interested parties. Cancellation 
of such entry without a hearing is a nullity. * * * 

(p. 870). In Caldwell vs. Bush this court held that 
after a hearing of which the entryman had notice, the 
land department of the government could cancel an entry 
for fraud, but that in such case a hearing and notice 
were necessary. Such is the law announced by the Su¬ 
preme Court of the United States, Orchard vs. Alexan¬ 
der, 157 U. S., 372. * * * The necessity for a hear¬ 
ing is also recognized by the Secretary of the Interior. 

Held, that the cancellation being a nullity, the right 
to the land was in the party whose entry had been can¬ 
celled. 

See notes to this case following report of the decision. 

A right to a patent is equivalent to a patent issued, 
and similarly a right to enrolment by analogy is equiva¬ 
lent to an actual enrolment. Wallowa National Bank 
vs. Riley, 54 Amn. St., 705; Stark vs. Starr, 6 Wall., 
402; Cornelius vs. Kessel, 128 U. S., 450. 

Fayerweather vs. Ritch, 88 Fed., 713, a non-public 
land case, illustrates the principle. 

This suit involved the right of plaintiffs to reach cer¬ 
tain assets alleged to be in defendants’ hands as executors 
or trustees. A demurrer was filed. The point involved 
in the federal court was whether a decision of a state 
court was res ad judicata. This in turn depended on 
whether proceedings that constituted “due process of 
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law” had l>een had in the state court as to certain re¬ 
leases alleged to have lx*en fraudulently obtained. 

It was alleged in the bill (p. 715) that the state court 
had not “passed upon or included in judgment the said 
issues” as to the releases. 


I he federal court held it could not pass upon errors 
or irregularities in the state court, but only (p. 718) 
“whether the issues raised in this case were tried there, 
or perhaps whether the proceedings there afforded oppor¬ 
tunity, by due process of law, for the trial of the issues. 


if a trial was had.” 

1 he court found the proceedings as they had gone 
forward in the state courts had not given an opportunity 
for trial of an issue as to fraud in the releases and there¬ 
fore the state court proceedings were short of due proc¬ 
ess of law and not entitled to credit. 

The blanket order being a nullity and void because 
issued without notice and a hearing to defend (it was 
void and a nullity as to Goldsby and 1,300 others and 
under the Department's rules and practice was equally 
so as to those having only “decisions” in their favor 
since the settled practice for reconsideration was by re¬ 
view or hearing with notice or charges made and notice 
to parties in interest), it follows the situation is as 




though such order has no existence—as legally it has 
not, being null and void 

b or the court to consider the blanket order, notwith¬ 
standing a failure to observe due process of law by the 
Secretary, would be for the court to deny “due process”; 
for the court to say that it would not consider the blanket 
order and yet would deny an enrollable status and man¬ 
damus because the roll had not been approved, would be 
to deny appellants a day in court and the right to have 





had their cases finally passed upon—they concededly be- 
ing guilty of no laches. 

The Secretary himself has held that where in a con¬ 
tested case it was “decided” before March 4, 1907, that 
the party was entitled to enrolment, but through inad¬ 
vertence the roll was not prepared and signed that he 
could enroll the party—by a sort of nunc pro tunc order. 

The Deparment’s Construction of the Effect of a 
“Decision” by the Secretary. 

Serena Bullock and sixteen other persons whose en¬ 
rolment had been contested, on one ground or another, 
failed to get on the rolls before March 4, 1907, through 
clear inadvertence. Decisions had been rendered by the 
Secretary in their favor, but their cases were entirely 
overlooked. 

After March 4, 1907, the oversight was discovered 
and the question arose whether they had or had not the 
right to be treated as though they were on approved 
rolls. The Commissioner to the Five Tribes held the 
decision was tantamount to enrolment. The Commis¬ 
sioner of Indian Affairs held to the narrow view that as 
the rolls had not been approved before March 4, 1907, 
and the rolls were closed, they had no rights. 

The Act of April 26, 1906 (34 Stats., 137), section 2, 
provides: 

“That the rolls of the tribes affected by this 
act shall be fully completed on or before the 4th 
day of March, 1907, and the Secretary of the 
Interior shall have no jurisdiction to approve the 
enrolment of any persons after said date.” 

The Secretary of the Interior and Assistant Attorney 
General Woodruff, in a formal letter, held: 
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“Commissioner Bixby held the view that the 
decision of the Secretary in favor of these per¬ 
sons amounted in legal effect to the approval of 
their enrolment, and that accordingly the roll 
schedules transmitted by him should be regarded 
as part oi the final rolls of the Creek and Chero¬ 
kee nations. The Acting Commissioner of In¬ 
dian Affairs reporting in the matter June 18, 
1W>7, expressed the opinion that the law requires 
the rolls of Creek and Cherokee citizens to tie 
approved by the Secretary of the Interior. 

“The Department concurs in the opinion of Mr. 
l‘>ix]>y. 1 he rights of these applications have been 

fully established by formal decisions rendered bv 
the Secretary of the Interior. There is no rea- 
• r enrolment should be denied under 
existing law. except a seeming defect in the purely 
clerical matter of making up the final lists or roll 
schedules. * * * 


It was tite authorized custom when a decision 
was rendered against an applicant, or when a 
protest was made against his allotment by the 
attorneys for the nation in interest to forward 
the completed record to the Secretary for exam¬ 
ination. together with the formal decision of the 
Commission, which contained, by the way, a list 
ot tiie applicants in the case. The Secretary’s 
action upon the matter was taken in the form of 
a decision whereby he either affirmed the deci¬ 
sion of the Commission or directed it to enroll 
the applicants. * * * 

“ *'l le sounder view is that the Secretary’s fa¬ 
vorable decision in itself constitutes in legal effect 
an enrolment, and that the preparation subse¬ 
quent!} of the schedules based thereon is purely 
ministerial and clerical. * * * There are other 
reasons which need not be enumerated why it 
would be inconsistent to hold that the enrolment 
or cancellation of names does not result in legal 
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contemplation from the Secretary’s decision, un¬ 
less followed by his notation to the same effect 
upon sopie list or schedule.” 

From still another angle the same result is reached. 
The record establishes that Jennie Johnson acquired the 
rights resultant from a favorable decision of the Secre¬ 
tary under rules and practice which provided for mo¬ 
tions for review or hearing by the adversary party or 
proceedings sua spoiltc by the Secretary, but with notice 
and an opportunity to defend in any and all events given 
the party to be affected. The Secretary could not revoke 
the established rules and practice and deny opportunity 
to meet the new proceedings. 

James vs. Germania Iron Co., 107 Fed., 597. 

In this case a contest had arisen over some public lands 
containing minerals between a scrip entrvman and a pre- 
emptor. The Secretary of the Interior by final decision 
on February 18, 1889, declared both parties' entries void 
as fraudulent and the land subject to disposal under the 
public land laws. 

The local land officers at Duluth were first officially 
informed of the decision on February 22, 1889, a holiday, 
and on February 23, promptly cancelled the entry on 
their books. 

A crowd had gathered. The first one in was one Hart¬ 
man, to whose rights, if any, the Germania Iron Com¬ 
pany succeeded. However, immediately after the Secre¬ 
tary’s formal decision of February 18, 1889, and again 
on February 19, 1889, James made homestead entry of 
the land but his entry was rejected on the ground that it 
was covered by the scrip, no action having been yet taken 
under the decision at Washington. 

Subsequently the Secretary upheld the James entry and 
issued him a patent. 
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The court found that at the time of the James entry 
there were rules, practice and a line of decisions under 
which a local land office could not receive an entry until 
alter official notice has been received of the final decision 
ol a land contest and an appropriate entry had been made 
on its books. It also found that, after the James entry, 
this practice had been changed by order of the Secretary. 

The court held that the Secretarv could not bv a new 
rule alter the status and rights of the parties as they 
*tood on February 23, 1889, at the time of the Hartman 
entry, and that the award of the land to James was a 
flagrant violation of the rules and practice as it existed 
when the Hartman entry was made. The court said: 

“Nothing short of an express and formal repeal 
or abrogation of the rule and public notice thereof 
by the Secretary, who alone had the power to es¬ 
tablish and overthrow rules, could have destroyed 

its force or limited its terms. It mav well be for 

•/ 

obvious reasons that a failure of the local land 
officers after receipt of the decision to perform the 
clerical act of cancelling the prior entry on their 
plats and records promptly in the ordinary course 
of business would not continue the withdrawal of 
the land from entry, but this question is not pre¬ 
sented in the case before us. * * * Hartman 
had the right to rely upon this rule and practice, 
and to secure this land in accordance with it: and 
the allowance bv the Secretary, in flagrant viola¬ 
tion of it, of James* entry unon an application 
made before the decision cancelling the prior entry 
was officiallv communicated to the local land offi¬ 
cers, was a clear error of law.** 

It is apparent from a reading of the Acts of 1896. 
1S9S, 1900 and 1901 referred to in the petition moreover 
that the blanket order was a clear error of law as applied 
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to petitioners. The Secretary’s attempted revocation was 
on the ground that refusal to enroll under the Act of 1896 
barred consideration on the merits. The later acts ob¬ 
viously opened up enrolments and did not mean there was 
an estoppel to consider cases on the merits because under 
the Act of 1896 application had been made to enroll peti¬ 
tioners and had been rejected. Mandamus lies where 
there is a clear error of law. 

One of the chief purposes of mandamus is for the 
courts to correct abuses where there has been an arbi¬ 
trary act or procedure by an administrative officer that 
results in a failure of equal administration of equal laws, 
rules or practice. 

U. S. vs. Billings, 190 Fed., 363. 

Davidson vs. New Orleans, 96 U. S., 39 7. 

Sheldon vs. Hayne,.261 Ill., 225. 

Dental Examiners vs. People, 123 Ill., 241. 

The Equities Are With Appellants. 

The cases of appellants are equally free from objec¬ 
tion based on any proposition of fraud in enrolment or of 
a mere technical legal right, as to which mandamus may 
be refused because of the discretionary nature of the writ. 
No denial is made that appellants are of Creek blood or 
that they removed to the Creek nation long prior to the 
first proposed division of the tribal estate, or that the 
Creek National Council before there was any inducement 
to improper acts on the part of either applicants or the 
nation in 1890 recognized them as Creek citizens and 
entitled by birth and resumption of residence to Creek 
citizenship. In all the enrolment legislation of Congress 
these three elements were conceded to establish rights, 
namely, blood, residence and recognition. All three have 






been found to exist by the Secretary in the exercise of a 
jurisdiction vested in him and when he was pursuing in a 
lawful, constitutional way the jurisdiction vested in him. 

Likewise no question of laches can properly arise. The 
appellants are Indians and most of them minors, and as 
to the latter there is of course and can be no question of 
laches, and as to those who are adults the authorities are 
to the effect that the doctrine of laches does not apply to 
Indians. They steadfastly pursued their claims before 
the Secretary from an early day and then, after the Sec¬ 
retary had finally decided that he could not grant relief 
but recommended them to Congress they looked for 
relief from legislation but not obtaining it have asserted 
their rights in the courts, the legislature having too many 
other matters before it to pass on their claims one way or 
the other, although the Secretary reported their cases as 
Jjeing of unusual merit. 

Respectfully submitted, 

Chas. H. Merillat, 

W. C. Franklin, 

Attorneys for Appellants. 
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In the Court of Appeals for the District of 

Columbia. 


April Term, 1918. 


United States of America ex rel 
Jennie Johnson et al. 

v. 

Franklin K. Lane, Secretary of the 

Interior. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA. 


BRIEF AND ARGUMENT FOR APPELLEE. 

The appellants sought by mandamus to compel 
the appellee to place their names “on the approved 
rolls of the members or citizens by blood of the 
Creek Nation” of Indians and to accord to them 
the status and rights belonging to blood members of 
that tribe. (Record, p. 9.) The appellee made re¬ 
turn to the rule to show cause. Thereafter the 
relators amended their petition (Record, p. 14), and, 
by stipulation, the respondent’s return or answer 
was amended; and to said answer, as thus amended, 
relators interposed a demurrer (Record p. 18). The 
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case was then tried on the issue thus made, and the 
court, after filing an opinion very completely covering 
the case (Record, pp. 18-29), entered an order 
overruling the demurrer (Record, p. 30). There¬ 
upon relators filed a general replication and an 
examiner was designated to take testimony. The 
bill of exceptions (Record, pp. 34-56) quite fully 
summarizes the evidence thus adduced. The case 
was retried before the same justice, who, October 22, 
1917, found that neither the facts in evidence nor 
an additional authority relied upon by the relators 
furnished reason for a modification of his former 
opinion; and he thereupon entered judgment denying 
mandamus, discharging the rule, and dismissing the 
petition (Record, p. 31). 

From this judgment the appeal is taken. 

THE CASE. 

Jennie Johnson claims to be a Creek Indian by 
blood. The other relators are her children, and 
their claim is based upon her alleged status as a 
citizen of the Creek Nation. Jennie claims that she 
was admitted to Creek citizenship by a district court 
of that nation. (See opinion, Record, p. 19.) At 
any rate she was on the 1890 Creek pay roll and par¬ 
ticipated in the distribution of a per capita payment 
made to the Indians in that year. But in 1895, 
when another roll was made, the names of the 
relators were not placed thereon, a Committee of 
Fighteen appointed by the Creek national legislative 
body to purge the rolls of the names of those not 
entitled having acted adversely on their claim. 



The foregoing rolls must not be confused with the 
rolls of citizenship later authorized and required by 
Congress to be made by the Dawes Commission and 
approved by the Secretary of the Interior as the basis 
of distributing lands and funds among those entitled. 

The act of June 10, 1896 (29 Stat. 321-329), con¬ 
firmed rolls of citizenship “as now existing .” The 
act also provided that either the commission to the 
Five Civilized Tribes or a court or committee of the 
several tribes should determine, after hearing, the 
applications of persons claiming the right to be 
admitted, with a right to appeal to the United States 
District Court. 

Under this act relators applied to the Commission 
to the Five Civilized Tribes for enrollment, which 
was refused. (Record, p. 10.) They thereupon ap¬ 
pealed and the United States District Court affirmed 
the Commission, which judgment was later affirmed 
by the Supreme Court of the United States (■Jennie 
Johnson et al v. The Creek Nation , 174 U. S. 445, 473). 

Once more they applied to the Commission for 
enrollment, and again, May 11, 1901, the Commission 
ruled adversely on their application and denied them 
enrollment. This time they appealed to the Secre¬ 
tary, who affirmed the judgment of the Commission 
on January 29, 1902. This application and the 
resultant adjudication were made and taken under 
the Curtis Act (act of June 28,1898, 30 Stat. 495). 

On March 1 , 1901, Congress passed the act which 
is known as the “ Original Creek agreement” (31 Stat. 
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1058-1077) because it was ratified by the Creeks 
May 25, 1901. This act provided that the names of 
all citizens living on April 1, 1899, entitled to enroll¬ 
ment under the act of June 28, 1898, should be placed 
on rolls to be made by the Dawes Commission, which 
rolls, when approved by the Secretary, should con¬ 
stitute the final rolls of citizenship of the tribe upon 
which all allotments of tribal lands and distribution 
of tribal funds and property should be made. 

It is enrollment under this act that appellants are 
seeking to compel by mandamus. 

It may be noted at this point that the Dawes Com¬ 
mission was later abolished (act of Apr. 21, 1904, 33 
Stat. 189). All the powers of the Commission be¬ 
came vested in the Secretary after July 1, 1905 (act 
of Mar. 3, 1905, 33 Stat. 1048, 1059). The act pro¬ 
vided that the “ work of completing the unfinished 
business, if any, of the Commission to the Five Civi¬ 
lized Tribes shall devolve upon the Secretary of the 
Interior.” This was a proviso attached to an appro¬ 
priation of $200,000, for the completion of the work, 
to be disbursed under the direction of the Secretary. 
Congress did not provide for a Commissioner. But 
the Secretary, as a matter of convenient administra- 
tion and by virtue of the authority devolving upon 
him the work of the Commission, appointed Tams 
Bixby, the chairman of the Commission, under date 
of June 26, 1905, according to the official records of 
the Department of the Interior, as “ Commissioner;” 
and under this commission Bixby acted throughout 
the period of the events about to be related, resigning 
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June 30, 1907, after the statutory completion of the 
rolls. 

On April 11, 1906, Jennie Johnson moved the 
reopening of her case and a further hearing was had 
before Bixby, the Commissioner under the above- 
described appointment. Bixby, applying an opinion 
of the Assistant Attorney General and a depart¬ 
mental ruling to the facts, found in favor of the 
relators, September 25, 1906. The text appears on 
pages 39-40 of the Record. The Commissioner for¬ 
warded this decision (“ report,” the Commissioner of 
Indian Affairs calls it; Record, p. 41) to the Secre¬ 
tary through the Indian Office. February 19, 1907, 
the First Assistant Secretary, in a letter addressed 
to the Commissioner to the Five Civilized Tribes, 
stated that the Indian Office had recommended that 
the decision should be approved and that the deci¬ 
sion was “ hereby affirmed.” 

This is the action upon which the whole argument 
and contention of appellants are based. 

Before the later events are narrated in their se¬ 
quence, another bit of congressional legislation must 
be noted. By act of April 26, 1906 (34 Stat. 137), 
the Congress provided for the closing of the citizen¬ 
ship rolls. After the approval of the act, no person 
was to be enrolled except as therein provided, and 
certain additions to the rolls were indicated. Then 
the following proviso was inserted: 

Provided , That the rolls of the tribes af¬ 
fected by this act shall be fully completed on 
or before the fourth day of March, nineteen 





hundred and seven, and the Secretary of the 
Interior shall have no jurisdiction to approve 
enrollment of any person after said date. 

I he italics are ours. The reason for the emphasis 
thus denoted will be apparent. 

The Secretary’s action, which, if nothing; there¬ 
after had happened, would have resulted in the 
placing by Bixby of the appellants’ names upon a 
roll later to l>e submitted to the Secretary for his 
approval before March 4, 1907, whereby the en¬ 
rolled persons would have become citizens entitled 
to share in the division of Creek lands and funds, 
was taken on February 19, 1907, as noted. The 
letter was not received by Commissioner Bixbv at 
his office in Muskogee until February 23. 1907 
(Record, p. 51.) 

received a telegram from Wash¬ 
ington signed by the Secretary. The text appeals 
in the Record, pages 15-16. It called to his atten¬ 
tion a decision rendered bv the Attorney General 
Oil February 19, 1907, copy of which was sent, and 
advised him that certain opinions of the Assistant 
Attorney General under which the Commissioner 
had been acting were vacated by the effect of the 
Attorney General’s opinion. It further directed 
him to inspect rolls with a view of determining what 

names must be stricken therefrom as falling within 
the scope of that opinion. 

February 27, 1907, Bixby addressed the Secretary, 
calling attention to the Johnson case, applying the 
opinion of the Attorney General to it, and recom- 
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mending that his decision of September 25, 1906, be 
not concurred in and that the former decision of 
the Dawes Commission rendered on May 11, 1902, 
be permitted to stand. The text of the letter is 
printed in the Record, page 16. 

Two facts are apparent from this letter: (1) That 
Bixby as late as February 27, 1907, was unaware of 
the contents of the Secretary’s letter of February 19, 
1907; and (2) that he had prepared no roll containing 
the names of the appellants. The first is deducible 
from the fact that he makes no reference to the 
Secretary’s letter and that he was not asking that 
the Secretary vacate his letter of that date, which 
letter unrevoked had the effect of an order from a 
superior to a subordinate controlling his conduct, 
but asks that his own decision of September 25, 1906, 
be disapproved, precisely as if the fact were as he 
then thought it to be—that his decision was still 
before the Secretary for action—and as he stated it 
to he in the use of the words “now before the depart¬ 
ment for consideration.” The second fact is deduc¬ 
ible from the first, because Bixby would not have 
assumed to place these names upon the roll until he 
had been advised of the Secretary’s decision; and he 
does not ask authority to strike their names from 
an already prepared roll. And the fact is that their 
names never appeared upon any schedule or roll of 
the Creek Nation prepared by the Dawes Commission. 
(Record, p. 51.) 

Bixby’s letter of February 27, 1907, was trans¬ 
mitted, as was the custom, through the Indian Office. 

56418—18-2 
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It did not reach the Secretary until March 2 or March 
3. (Record, p. 17.) In the meantime Bixby was 
growing impatient, and on March 1, 1907, sent the 
Secretary a telegram, which appears on page 17 of 
the Record. Sometime between February 27 and 
March 1 he had evidently become aware of the Secre¬ 
tary’s letter of February 19, 1907, which, unrevoked, 
would, as an order from a superior to a subordinate, 
compel him to place the names of appellants upon a 
roll; for he refers to the Secretary’s letter and invites 
attention to his own adverse report of February 27. 

On the last day of the Secretary’s jurisdiction in 
the premises, the Secretary set aside the action taken 
by his First Assistant on February 19, which he 
rescinded in express terms, reversing Bixby’s deci¬ 
sion of September 25, 1906, reaffirming the de¬ 
cision of May 11, 1902, and directing cancellation 
of their names from a roll of citizens if their names 
had been enrolled (Record, p. 17), which, as a matter 
of fact, had not occurred. 

At midnight, March 4, 1907, the Secretary’s right 
to put any name upon the roll of citizens ceased. 
Thereafter, no matter what the facts might be, he 
was without jurisdiction to adjudge a person en¬ 
titled to enrollment and to direct his enrollment. 
Subsequent to that date the appellants attempted 
to obtain further consideration of their claims, but 
the Secretary denied all motions because he was 
without power to afford relief even were he to become 
convinced that thev should have been enrolled. 
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THE PURPOSE OF THE SUIT. 

The purpose of the suit is to compel the Secretary, 
through the medium of judicial coercion, to ignore 
the will of Congress expressed in legislation, to as¬ 
sume a jurisdiction now of which he was divested 
from and after March 4, 1907, and to “place” or 
“ cause * * * to be placed on the approved rolls 
of the members or citizens by blood of the Creek 
Nation” the names of these appellants and to accord 
to them “ the status and the rights belonging to blood 
members on the approved rolls” of that tribe. 

And this in spite of the facts that (1) appellants’ 
citizenship rights were several times denied by the 
officers appointed to determine such rights; that 
(2) their names have never appeared upon any roll 
of citizens of the Creek Nation approved by the 
Secretary of the Interior; and that (3) the final 
adjudication had upon application of the law, as laid 
down by the Attorney General to the facts well 
established by hearings to which appellants were 
parties, was adverse to their claims. 

The theory on which the relief is asked is that Com¬ 
missioner Bixby’s finding in their favor September 
25, 1906, was a judicial decision—a judgment—which 
the Secretaiy affirmed by his action of February 19, 
1907; that this action by the Secretary constituted 
the effective enrollment, of which the written roll, 
containing appellants’ names, thereafter to be ap¬ 
proved by the Secretary, would be merely the evi¬ 
dence; that by this action of Februaiy 19, 1907, 
appellants acquired vested rights as citizens entitled 
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to participation in the distribution of Creek lands 
and funds; and that the Secretary could not recall, 
vacate, or rescind his action of February 19, 1907, 
without notice to appellants and opportunity to be 
heard. 

APPELLEE'S POSITION. 

Our position, on the contrary, is that no applicant 
for citizenship acquired any vested right as a citizen 
of the tribe entitled to the benefits of the legislation 
under which the communal property of the tribe 
was to be individualized unless and until his rights 
had been favorably determined by placing his name 
upon a roll which the Secretary duly approved; 
that the act of Commissioner Bixby, September 25, 
1906, was the act of a subordinate amounting to a 
recommendation to his superior, the Secretary, who 
at that time alone had power to determine citizen¬ 
ship in the Five Civilized Tribes; that the Secretary’s 
act of February 19, 1907, was the direction of a 
superior to a subordinate authorizing the latter to 
place the names of applicants on a roll, which roll 
would thereafter come to the Secretary for final 
action; that the final action which alone created the 
status of citizenship and vested an interest in the 
property to be divided was the Secretary’s approval 
of a roll containing the name of the citizenship; 
and that until this was done, the Secretary had the 
right to change his mind and vacate any order made 
or direction given to any subordinate concerning 
the enrollment. 
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Such was the nature of the functions of Secretary 
and Commissioner prior to March 4, 1907. After 
March 4, 1907, the Secretary's judicial power to 
approve the enrollment of any person ceased and 
determined. 

If our position is correct, it follows that by reason 

of the facts stated in the narrative the appellants 

never became vested with the status and rights of 

Creek citizens bv blood and can not now have those 

%/ 

rights bestowed on them by judicial or Executive 
power. The legislative power alone can afford any 
relief if indeed appellants have any just claim. 
Congress has exercised that power and has placed 
many names on the rolls since March 7,1907. Act of 
Congress of August 1, 1914 (38 Stat. 582). That act 
enrolls manv Indians on a list which the act describes. 
Many of those Indians had received favorable deci¬ 
sions prior to March 4, 1904, but for one reason or 
another had failed to get on the rolls. The list does 
not include the names of the appellants, although in 
Senate Document No. 1139 (62d Cong., 3d sess.), 
page 249, their names and the data concerning their 
case were reported. Congress did not see fit to 
direct their enrollment. 

ARGUMENT. 

The act of March 1 , 1901 (31 Stat. 861), in section 
28, provides (the italics being ours): 

The rolls so made by said Commission, 
when approved by the Secretary of the Interior , 
shall be the final rolls of citizenship of said 
tribe, upon which the allotment of all lands 
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and the distribution of all moneys and other 
property of the tribe shall be made , and to 
no other persons. 

The supplemental Creek agreement of June 30, 
1902 (32 Stat. 500), in making provision for the 
enrollment of certain children of Creek parentage, 
by section 9 made the supplemental rolls then pre¬ 
pared dependent for efficacy upon the approval of 
the Secretary : 

* * * and said supplemental roll, u'hen 
approved by the Secretary of the Interior , shall 
in all respects be held to be a part of the final 
rolls of citizenship of said tribe. 

1 he quantum of Indian blood regulating restric¬ 
tions imposed on citizens was to be determined “ by 
the rolls of citizens of said tribes approved by the 
Secretary of the Interior.” (Act of Apr. 26, 1906, 
sec. 19, 34 Stat. 137.) The act of June 21, 1906 
(34 Stat. 325), provided for the printing, etc., of the 
“approved rolls” and for the punishment of persons 
copying such rolls, etc. Section 3 of the act of May 
27, 1908 (35 Stat. 312), made the rolls ‘‘approved 
by the Secretary” conclusive evidence of the quan¬ 
tum of blood and age for the purpose of determining 
matters arising under that act. 

Throughout the course of legislation the roll 
approved by the Secretary is made the biisis of 
right, the right of citizenship and the derivative 
right tv) a proportionate part of the common property. 

Throughout the course of adjudication by the 
courts the starting point in determining rights has 
been the approved roll. 
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In Garjield v. U. S. ex rel .Goldsby (211 Tj. S. 249), 
Goldsby’s name had been placed upon a roll and that 
roll had been approved by the Secretary, who, 
March 4, 1907, canceled the name without notice 
to Goldsby, who already had acted upon the rights 
secured by the enrollment and had received an 
allotment certificate. 

The relator thereby acquired valuable rights, 
his name was on the. rolls, the certificate of 
his allotment of land was awarded to him. 
There is nothing in the statutes, as we read 
them, which gave the Secretary power and 
authority, without notice and hearing, to strike 
down the rights thus acquired. 

In U. S. ex rel. Turner v. Fisher (222 U. S. 204) 
the relators were also upon a roll approved by the 
Secretary, whereby they acquired rights, according 
to the ruling of the court, of which they could not be 
deprived without notice and hearing amounting to 
due process of law; the court denying relief, to which 
they otherwise would have been entitled, solely 
because they had secured their enrollment by fraud. 

In U. S. ex rel. Lowe v. Fisher (223 U. S. 95) the 
relators were on an approved roll, whence their 
names were stricken by the Secretary, but aftei he 
had accorded them due process of law. The court 

sustained his power thus to act. 

In U. S. v. Wildcat (244 U. S. Ill) the court was 
dealing with another case of an Indian on an approved 
roll. The court’s opinion throughout is based upon 
the Secretary’s approval of an enrollment. The 







court held that the Secretary’s action in striking the 
Indian’s name from the rolls without notice to his 
heirs was ineffectual to annul the previous action of 

the Government in placing his name on the roll 
(p. 125). 

These cases are all authority for the proposition that 
the Secretary’s approval of a roll effects a judgment 
vesting rights in the Indian of which he can not be 
thereafter deprived without notice and hearing 
amounting to due process of law; and they consti¬ 
tute authority for nothing more. Up to the approval 
of a roll, the Indian’s application and his status 
remained undecided—a matter in fieri. He was 
before the court awaiting judgment. The judicial 
mind might incline one day in his favor; the next 
day against his application. It was not, however, 
what the Secretary thought that produced effects 
upon the Indian’s status; it was what he did. Under 
the statute the sole thing that the Secretary was 
called upon to do in order to create in the Indian the 
right as a citizen to share in the tribal lands and prop¬ 
erty was to approve a roll containing the Indian’s 
name. The Creek agreement inhibits allotment of 
Creek lands or payment of Creek funds to any person 
not on the approved final rolls. Nothing short of being 
actually upon an approved roll vests the substantial 
right of t itizenship and a share in the tribal property. 

It is much like a suit for divorcee lhe evidence may 
be heard and the judge may find that the libellant is 
entitled to the decree sought; but it is the decree, 
actually signed and made a part of the judicial record 
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of the court that effects the divorce, that dissolves 
the bonds of matrimony, and creates the status to 
which the complaining party had aspired. 

Our conception of this case is admiiably stated in 
the opinion of the trial justice, where he states 
(Record, p. 29): 

It should be remembered that the entire 
administration of the act was in the hands of 
the Secretary when the relators’ case was 
decided. It was not before the Secretary as 
on an appeal from the Commissioner. The 
latter when informed of a favorable decision 
placed the name of the applicant on a list on 
which the Secretary later noted his approval. 
It is claimed that this notation was a perfunc¬ 
tory act, a mere certificate of authenticity 
and not' an approval prescribed by the 
statute. The Secretary says that the notation 
was the final act prescribed and that it was 
done in the exercise of judgment and discre¬ 
tion. While the contention of the relators 
might be sound in case of a favorable and 
unrevoked decision, which point is not here 
decided but is mentioned because urged argu¬ 
mentatively, the actual situation was in sub¬ 
stance that the Secretary notified a subordinate 
that he had reached a conclusion favorable to the 

relators and instructed him to present a paper 
on which he (the Secretary) was required by 

law to express his conclusion, in order that it 
might be of any benefit to the relatois, but 
reached a different conclusion and counter¬ 
manded his instructions before the paper was 
even prepared. 





The approved roll vested the right; not any inter¬ 
locutory step which logically should lead to enroll¬ 
ment. That this is so, the cases and reason clearly 
demonstrate. 

For instance: If a party, not entitled, through 
inadvertence got enrolled and the roll was approved, 
could the Secretary, upon discovery, cancel the 
enrollment without noticef No. A right had vested, 
not because the party was on the law and facts 
entitled, not because he had been inadvertently 
held in some opinion or decision to be entitled, but 
because his name had been placed upon an approved 
roll. That was the Lowe case. 

Take this case for example: Suppose that on Feb¬ 
ruary 17, 1907, the Secretary had signed a letter 
addressed to the Commissioner of the Five Civilized 
Tribes, declining to concur in the latter’s favorable 
opinion that these relators should be enrolled, and 
yet in the rush of work at the closing of the rolls a 
roll containing their names had actually reached the 

was approved by him 1 W ould counsel 
concede that the Secretary could thereafter without 
notice to the parties (there being no fraud connected 
with the enrollment) strike their names from the 
rolls/ And yet why not, if it is the “decision” that 
counts and not the actual approval of the roll—the 
final act? 

Or suppose the Secretary had authorized his sub¬ 
ordinate to engross the names of appellants on a 
roll—a roll which must later be submitted to him 
for approval or disapproval before it becomes a part 




17. 


of the final roll—and the Secretary had actually dis¬ 
approved the roll when, it was presented? Is the 
party “enrolled” and entitled to participate in the 

distribution of lands and funds? 

It must be remembered that the entire jurisdic¬ 
tion of the Secretary in enrollment matters was 
statutory. Undoubtedly, his approval or disap¬ 
proval of a roll, whether right or wrong, was not 
open to judicial review. The statutes fixed the act 
which should constitute the final judgment which 
vested or denied rights—the approval or disapproval 
of a roll of citizenship. Nothing short of actual 
enrollment of the final rolls of citizenship authorized 
participation in the division of lands and other 
property. And after March 4, 1907, the Secretary’s 
authority to add names to the rolls terminated. In 
answer to appellant’s argument in U. S. ex rel. 
Lowe v. Fisher (223 U. S. 95, 106) that a roll made 
complete excludes the idea of correction, the court 

said: 

We recognize the strength of the considera- 
tions urged, but it certainly did not militate 
against the congressional policy of the allot¬ 
ment of lands to retain in the Secretary of the 
Interior the power of revision and correction 
until the final moment when jurisdiction was 
expressly taken from him, as provided in sec¬ 
tion 2 of the act of April 26 (34 Stat. 137), 
that is, the fourth day of March, 1907. 

It may be that when there was no question 
about the right to enrollment, and where through a 
mere clerical error a clerk had omitted the name 
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from a roll, the Secretary could direct March 5, 6, or 
7, or so, 1907, the preparation of a roll to be signed 
by him nunc pro tunc —precisely as an inadvertent 
omission might be corrected nunc pro tunc after the 
end of a term of court. (Black on Judgments, sec. 
130.) But that is not this case; for here a revision 
of judgment, after the term has adjourned without 
day, is needed. 

Hence the court can not at a subsequent 
term change its judgment to one which it 
neither rendered nor intended to render; nor 
supply an order which it might or ought to 
have made, but wholly omitted to make. Nor 
can such an entry be made by the court for 
the purpose of reversing its action in respect 
to what it formally refused to do or assent to. 
(1 Black on Judgments, sec. 132.) 

The judgment in cases of enrollment was not 
the opinion, decision, or order given in respect 
to the preparation of a roll; it was the roll itself. 
Thousands of cases—fully 90 per cent, according 
to the testimony of Pike (Record, p. 39) and How r - 
ells (p. 44)—w’ere presented to the Secretary for 
the first, last, and only time on rolls to be ap¬ 
proved or disapproved by him. That act consti¬ 
tuted the judgment. No other act, to operate 
as a judgment, was provided by law for cases 
involved in controversy actually litigated before 
the Commission and the Secretary. The roll alone 
determined the right of the applicant. If his name 
went upon an approved roll, he became a citizen 
with a vested right in his share of land and other 
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tribal property; if his name was not placed upon 
approved roll, he got nothing. The Creek agree¬ 
ment forbade distribution to any other pereon 
Moreover, . the roll, when approved, adjudged 
er matters-quantum of blood, etc guch mat _ 

p: i 1 n . 0t f , enter mt0 the corres Pondence between 
B.xby and the Secretary on which appellant relies 

for his judgment. Counsel states in his bill and 

brief that Jennie Johnson is a one-eighth blood 

Creek Indian. Where does that appear in any of 

f TT iD eVidenCC ’ appearin « on P^es 

39 92 of the Record? 

If the opinion of the witnesses, whose testimony 
.s contained in the Record, is to be considered in 
determining this case, as counsel for appellants 
eem to think m referring to the testimony of Mr. 
owells that the decision of the Secretaiy. was 
considered as final, then we point to the testimony 
of Mr. Angell (who was directly concerned in the 
actual work of enrollment-the physical rolls), who 
says (Record, p. 52) that it was not considered that 
e right to enrollment was finally established until 
the name went on a roll and that roll was approved 
by the Secretary. We do not rely upon anyone’s 
opinion. We rely upon the statute—with which 
we think, Mr. Angell’s opinion is consonant. 

It will be borne in mind that in September, 1906 
w en Mr. Bixby made his recommendation that these 
appellants should be enrolled, Mr. Bixby had no 
statutoiy judicial functions to perform. The Dawes 
Commission had been abolished. Its jurisdiction had 


been transferred to the Secretary. No one short of 
him could decide whether a party should be enrolled 
or not. That is, there was no nisi jrrius tribunal that 
could render judgment, to be affirmed or reversed 
on appeal to the Secretary, as had formerly been the 
case when the Dawes Commission acted as a court of 
first instance. Mr. Bixby could only report facts and 
apply law as they occurred to him, and forwarded his 
recommendation to the Secretary. What actually 
happened in this case was that Mr. Bixby did report 
certain facts which at no time since September, 1906, 
have been controverted either before the department 
or by the department in court. To the situation Mr. 
Bixby applied an opinion of the Assistant Attorney 
General and a ruling of the department and expressed 
his opinion that enrollment should be granted. He 
used an expression in closing which he undoubtedly 
was accustomed to use when he was chairman of the 
Dawes Commission—“the application for their en¬ 
rollment as such is accordingly granted.” He had no 
power to grant the application; the Secretary alone 
had jurisdiction at that time. His report went to the 
Secretary, who, February 18, 1907, used the lan¬ 
guage, again a survival of Dawes Commission days, 
“Your decision is hereby affirmed.” (Record, p. 42.) 

As matter of law, it was not an affirmance of a 
decision, but it was an order authorizing Mr. Bixby 
to proceed to place the names on the roll. If the 
Secretary had said “No,” Mr. Bixby would have 
been justified in refusing to place the names on a 
roll for ultimate submission to the Secretary. But, 



by what the Secretary did, Mr. Bixby secured justi¬ 
fication and authority to place the names upon a 
roll which must yet be approved by the Secretary 
before any rights were created. Something hap¬ 
pened, however. Before Mr. Bixby was aware of 
the Secretary’s letter to him, the Attorney General 
had rendered an opinion which he thought vacated 
and made of naught the opinions on which he relied 
in holding that appellants were entitled to enroll¬ 
ment. He promptly recalled his recommendation and 
asked that the earlier opinion of the Dawes Commis¬ 
sion should be permitted to stand. Even after he 
became aware of the contents of the Secretary’s 
letter, he wired for authority not to follow it. He 
did not desire to do the vain and foolish thing of 
sending the names up to the Secretary on a roll 
which the latter, bound by the Attorney General’s 
opinion, would certainly disapprove. There was no 
question of due process of law. Jennie Johnson had 
been in court and had been heard. The facts were 
not in dispute. The question had resolved itself to 
one of law. The actual situation was much like a 
judge who, having made up his mind as to the law of 
the case and having told the clerk to enter up judg¬ 
ment accordingly, suddenly, and before the clerk has 
entered up judgment, discovers that the appellate 
court has just decided the law to be the other way. 
Again, to quote Mr. Justice McCoy— 

the actual situation was in substance that the 

Secretary notified a subordinate that he had 

rendered a conclusion favorable to the relators 






Jind had instructed him to present a paper on 
which he (the Secretary) was required by law 
to express his conclusion in order that it 
might lx? of any benefit to the relators, but 
had reached a different conclusion and counter¬ 
manded his instructions before the paper was 
even prepared. 

Counsel quotes from and relies upon the opinion of 
former Assistant Attorney General Woodruff in the 
Bullock case, which was a case appropriate for the 
application of nunc pro tunc action hereinbefore 
pointed out, but which, in a later decision, the 
Swadlcy case, was not followed but was distinguished. 

I ureuant to a letter from the Secretary, as in 
the case at bar, authorizing her enrollment the name 

was placed upon a roll; but 
when that roll reached the Secretary* he, believing 
her case to be adversely affected by a decision of the 
Attorney General, disapproved the roll. Subse¬ 
quent to the action in the Serena Bullock case 
Mrs. Swadley—this was after March 4, 1907—tried 
to get the department to enroll her. The depart¬ 
ment refused to take the action it had taken in the 
Bullock case; and for this reason: 

Serena Bullock was entitled to enrollment. There 
was a decision, never recalled or vacated, in her 
favor. But some clerk neglected to engross her 
name on the roll. If her name had been placed on a 
roll, that roll would have been approved. The 
matter before the department in the case was re¬ 
duced to this: Can the neglect of a clerk or mere 
clerical mistake defeat not only a party’s rights 



but the action of the Secretary in conceding the 
existence of those rights and in directing that the 
step required by law to secure those rights be taken? 
The Bullock case did not present a situation where 
the Secretary was required, after March 4, 1907, 
to adjudicate and set aside a former decision and 
thus in effect add another name to the rolls. 

But in the Swadley case, as in this case, any action 
now leading to enrollment would involve a reconsid¬ 
eration and a readjudication—the performance of 
juridical functions. The appellee in this case 
must take up the action of his predecessor, decide 
that Jennie Johnson is entitled to enrollment, set 
aside the decision that she was not entitled, and 
then direct that a roll be prepared so that he may 
approve it—more than ten years after the date 
when Congress said his authority to add names to 
the rolls must cease. 

The cases cited by counsel relating to public lands 
deal with rights admittedly acquired under the 
laws—rights that can not be taken away without 
due process. 

But the point here is, Did Jennie Johnson acquire 
any vested right in anything; and if so, what? She 
is not under the law entitled to any Creek land or any 
Creek money unless her name is on a roll of citizens 
approved by the Secretary. As a matter of fact, it 
is not and never has been on any roll submitted or to 
be submitted to the Secretary for his approval. 
True, the Commissioner and the Secretary once enter¬ 
tained the view that she was entitled; but before any 




24 


action was taken, before her name could l>e even 
written on a roll, before the Commissioner knew that 
the Secretary had agreed with him—both changed 
their minds, correctly or erroneously, about her right 
to enrollment, and she did not get enrolled. The 
court thought favorably of the plaintiff’s contention, 
and told the clerk to draw a decree, but when it got 
down to signing a decree, changed its mind, decided 
that the party was not entitled—and then the term 
of court closed. 

We submit that the judgment below was correct 
and that it should be affirmed. 

Charles D. Mahaffie. 

Solicitoi \ 

C. Edward Wright, 

A ssista nt A ttoi'ney . 
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